ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

July 17,2009

Ms. Mari McGowan
Abernathy Roeder Boyd & Joplin, P.C.
P.O.Box 1210

McKinney, Texas 75070-1210
OR2009-09930

T T T 7T Deéar Ms-MceGowan: B - -

You ask whether certain information is 'subj ect to required public disclosure ‘under the
Public Information Act (the “Act™), chapter 552 of the Government Code. Your request was
assigned ID# 349224. ' '

The Mansfield Independent School District (the “district”), which you represent, received
a request from an investigator with the Texas Education Agency (“TEA”) for seven
categories of information pertaining to a named district employee. The district received
another request for all documentation related to a specified school board action and
- investigation involving the named employee. You state you have released some of the
requested information to the requestors. You claim that the submitted information is
excepted from disclosure under sections 552.101, 552.102, 552.117, 552.135, 552.137,
and 552.147 of the Government Code. You state that you notified the individual who is the
subject of the requested information of his right to submit arguments to this office as to why
_ the requested information should not be released. See Gov’t Code § 552.304 (interested
—— — — - partymay submit comments stating why information should or should not be released). We._.._. .
have considered the exceptions you claim and reviewed the submitted information.

Initially, we note the United States Department of Education Family Policy Compliance
Office (the “DOE”) has informed this office that the Family Educational Rights and Privacy
Act (“FERPA”),20U.S.C. § 1232(a), does not permit state and local educational authorities
to disclose to this office, without parental consent, unredacted, personally identifiable
information contained in education records for the purpose of our review in the open records
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ruling process under the Act.' Consequently, state and local educational authorities that
receive a request for education records from a member of the public under the Act must not
submit education records to this office in unredacted form, that is, in a form in which
“personally identifiable information” is disclosed. See 34 C.F.R. § 99.3 (defining
“personally identifiable information™). The submitted information includes redacted and

= ==~ unredacted educationrecords. Becauseourofficeisprohibited from reviewingtheserecords -
to determine whether appropriate redactions under FERPA have been made, we will not
address the applicability of FERPA to any of the submitted records. Such determinations
under FERPA must be made by the educational authority in possession of such records.? We
will, however, address the applicability of the claimed exceptions to the submitted
information.

Next, we note that you have redacted certain information of individuals who are not students.
Pursuant to section 552.301 of the Government Code, a governmental body that seeks to
withhold requested information must submit to this office a copy of the information, labeled
to indicate which exceptions apply to which parts of the copy, unless the governmental body

§ 552.301(a), (e)(1)(D). Youdo not assert, nor does our review of our records indicate, that
you have been authorized to withhold any of this redacted information without seeking a
ruling from this office. See id. § 552.301(a); Open Records Decision No. 673 (2000). As
such, the information must be submitted in a manner that enables this office to determine
whether the information comes within the scope of an exception to disclosure. In this
instance, we can discern the nature of the redacted information at issue; thus, being deprived
of that information does not inhibit our ability to make a ruling. In the future, however, the
district should refrain from the unauthorized redaction of responsive information that it
submits to this office in seeking an open records ruling. Failure to-do so may result in the
- presumption that the redacted information is public. See Gov’t Code § 552.302.

We also note that the submitted documents include an agenda and minutes of a public
meeting of the district’s board. The agendas and minutes of a governmental body’s public
meetings are specifically made public under the Open Meetings Act, chapter 551 of the
Government Code. See id. § 551.022 (minutes and tape recordings of open meeting are

has received a previous determination for the information at issue.” See Gov’'t Code ~ =~~~ 7

——— —————public records-and-shall-be-available-for public-inspection-and copying upon-request). e
Accordingly, the submitted agenda and minutes of a public district board meeting must be
released in accordance with the Open Meetings Act.

'A copy of this letter may be found on the Office of the Attorney General’s’ website:
http://www.oag.state.tx.us/open/20060725usdoe.pdf.

’In the future, if the district does obtain parental consent to submit unredacted education records and
the district seeks aruling from this office on the proper redaction of those education records in compliance with
FERPA, we will rule accordingly.
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Section 552.101 excepts from required public disclosure “information considered to be
confidential by law, either constitutional, statutory, or by judicial decision.” Id. § 552.101.
This section encompasses statutory confidentiality provisions. You contend that portions of
the submitted information are confidential under section 48.101 of the Human Resources
Code, which pertains to the disclosure of reports of abuse, neglect, or exploitation of elderly

— —~— -~ —and disabled persons-incertain facilities.—Section-48:101provides- in-pertinent part-as—-
follows:

(2) The following information is confidential and not subject to disclosure
under Chapter 552, Government Code:

(1) areport of abuse, neglect, or exploitation made under this chapter;
(2) the identity of the person making the report; and
(3) except as provided by this section, all files, reports, records,
CoUo T T T Communications, “and “working papers used or developed inan T T

investigation made under this chapter or in providing services as a
result of an investigation.

(b) Confidential information may be disclosed only for a purpose consistent
with this chapter and as provided by department or investigating state agency
rule and applicable federal law.

Hum. Res. Code § 48.101(a), (b). The only entities authorized to conduct an investigation
under chapter 48 of the Human Resources Code are the Department of Family and Protective
Services (“DFPS”) and certain other state agencies, depending on the circumstances
surrounding the incident. See id. §§ 48.151, .152, .252, .301. Thus, records of:a school
district investigation generally are not subject to section 48.101. However, the submitted
information includes the identity of a person making a report of abuse and neglect to the
DFPS as well as two reports created by the DFPS that were used or developed in
- investigations of abuse and neglect under chapter 48.> Thus, we find that the identity of the
——————person-making the report to- DFPS and-the DFPS reports, which we have marked, are
confidential under section 48.101. Such information must not be released to the public,
except for a purpose consistent with chapter 48 and as provided by the DFPS or investigating
state agency rule and applicable federal law.* See id. § 48.101(b). But see id. § 48.101(c),

3We note that the DFPS has released copies of these reports to the TEA. See id. § 48.102 (the DFPS
shall send a written report of the DFPS’s investigation to the TEA as appropriate).

“Because we are able to make a determination under section 48.101, we need not address your
additional arguments against the disclosure of these records.
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(@), (d-1), (), (e-1), (D), (8), (g-1) (permitting release of confidential information in certain
circumstances); 25 T.A.C. § 1.207.

Section 552.101 of the Government Code also encompasses section 21.355 of the Education
Code, which provides that “[a] document evaluating the performance of a teacher or

that a written reprimand constitutes an evaluation for purposes of section 21.355 as it
“reflects the principal’s judgment regarding [a teacher’s] actions, gives corrective direction,
and provides for further review.” North East Indep. Sch. Dist. v. Abbott, 212 S.W.3d 364
(Tex. App.—Austin 2006, no pet.). This office has interpreted section21.355 to apply to any
document that evaluates, as that term is commonly understood, the performance of a teacher
or administrator. See Open Records Decision No. 643 (1996). In Open Records Decision
No. 643, we determined that for purposes of section 21.355, the word “teacher” means a
person who is required to and does in fact hold a teaching certificate under subchapter B of
chapter 21 of the Education Code and who is engaged in the process of teaching, as that term
is commonly defined, at the time ofthe evaluation. See id. at 4. You state that the submitted

““information relates fo a teacher who held the appropriate teaching cerfificaté and was =~

teaching at the time of the evaluations. Based on your representations and our review, we
agree that the information we have marked consists of teacher evaluations subject to
section 21.355. Accordingly, the district must withhold the information we have marked
under section 552.101 of the Government Code in conjunction with section 21.355 of the
Education Code. However, we find that the remaining documents do not constitute
evaluations for purposes of section 21.355. Thus, the district may not withhold any of the
remaining responsive information under section 552.101 of the Government Code in
conjunction with section 21.355 of the Education Code.

Section 552.101 also encompasses section21.048 of the Education Code, which addresses
teacher certification examinations. Section 21.048(c-1) provides the following:

The results of an examination administered under this section are confidential
and are not subject to disclosure under Chapter 552, Government Code,
unless:

(1) the disclosure is regarding notification to a parent of the
assignment of an uncertified teacher to a classroom as
required by Section 21.057; or

(2) the educator has failed the examination more than five

times.

Educ. Code § 21.048(c-1). A portion of the submitted information contains ExCET exam
results of the teacher at issue. We note that subsection 21.048(c-1)(1) is not applicable in

— admunistrator is confidentia T’"’Edu’(‘[fe'()'d’e*§;2'173‘57 5 fA*d’diti’onally:the*court’has*conclude'd**’ T T
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this instance. Furthermore, the information reflects the named educator has not failed the
examinations more than five times. Thus, the district must withhold the information we have
marked under section 552.101 of the Government Code in conjunction with
section 21.048(c-1) of the Education Code.

I You alsoassert that the remaining information-is excepted from disclosure pursuant to——

section 552.101 in conjunction with the common-law informer’s privilege and

section 552.135 of the Government Code. Section 552.101 also encompasses the

common-law informer’s privilege, which Texas courts have long recognized. See Aguilar

v. State, 444 S.W.2d 935, 937 (Tex. Crim. App. 1969); Hawthorne v. State, 10

S.W.2d 724, 725 (Tex. Crim. App. 1928). The common-law informer’s privilege protects

from disciosure the identities of persons who report activities over which the governmental

body has criminal or quasi-criminal law-enforcement authority, provided that the subject of

the information does not already know the informer’s identity. Open Records Decision -

Nos. 515 at 3 (1988), 208 at 1-2 (1978).

 Section 552.135 of the Government Code provides the following: ~

(2) “Informer” means a student or former student or an employee or former
employee of a school district who has furnished a report of another person’s
or persons’ possible violation of criminal, civil, or regulatory law to the
school district or the proper regulatory enforcement authority.

(b) An informer’s name or information that would substantially reveal the
identity of an informer is excepted from [required public disclosure].

Gov’t Code § 552.135. Because the legislature limited the protection of section 552.135 to
the identity of a person who reports a possible violation of “law,” a school district that seeks
to withhold information under the exception must clearly identify to this office the specific
civil, criminal, or regulatory law that is alleged to have been violated. See id
§§ 552.301(e)(1)(A). Additionally, individuals who provide information in the course of an
investigation, but do not make the initial report are not informants for purposes of

—— - —————section-552.135 of the- Government-Code.—In-this-instance,-you-indicate-some-of the -
remaining submitted information reveals the identities of witnesses. Although you generally
raise section 552.135 for the identities of witnesses who were questioned during the
investigation at issue, you have not identified the remaining individuals whose identities you
seek to withhold under section 552.135. See id. §§ 552.301(e)(1)(A), 552.135. Further, we
note that section 552.135 protects an informer’s identity, but it does not generally encompass
protection for witness statements. Upon review, we find that the district has failed to
demonstrate how the remaining information reveals the identity of an informer for the
purposes of the common-law informer’s privilege or section 552.135. Thus, the district may
not withhold the remaining information under section 552.101 of the Government Code in
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conjunction with the common-law informer’s privilege or section 552.135 of the
Government Code.

Next, section 552.102(a) of the Government Code excepts from disclosure “information in
a personnel file, the disclosure of which would constitute a clearly unwarranted invasion of

personal privacy.”— Gov’t—Code§552:102—In—Hubert—v.—Harte=Hanks Texuas
Newspapers, 652 S.W.2d 546 (Tex. App.—Austin 1983, writ ref’d n.r.e.), the court ruled
that the test to be applied to information claimed to be protected under section 552.102(a)
is the same as the test formulated by the Texas Supreme Court in Industrial Foundation v.
Texas Industrial Accident Board, 540 S.W.2d 668 (Tex. 1976), for information claimed to
be protected under the doctrine of common-law privacy as incorporated by section 552.101.
Accordingly, we will address your privacy claim under sections 552.101 and 552.102
together. ‘

For information to be protected from public disclosure by the common-law right of privacy

“under section 552.101, the information must meet the criteria set out in Industrial

~ Foundation. Tn Industrial Foundation, the Texas Supreme Court stated that information is
excepted from disclosure if (1) the information contains highly intimate or embarrassing
facts, the release of which would be highly objectionable to a reasonable person, and.(2) the
information is not of legitimate concern to the public. Id. at 685. The type of information
considered intimate and embarrassing by the Texas Supreme Court in Industrial Foundation
included information relating to sexual assault, pregnancy, mental or physical abuse in the
workplace, illegitimate children, psychiatric treatment of mental disorders, attempted suicide,
and injuries to sexual organs. /d. at 683. However, there is a legitimate public interest in the
qualifications of a public employee and how that employee performs job functions and -
satisfies employment conditions. See generally Open Records Decision Nos. 470 at4 (1987)
(public has legitimate interest in job performance of public employees), 444 (1986) (public
has legitimate interest in knowing reasons for dismissal, demotion, promotion, or resignation
of public employees), 423 at 2 (1984) (scope of public employee privacy is narrow). The -
remaining submitted information pertains to allegations of wrongdoing in the course of the
named individual’s employment. Therefore, we conclude there is a legitimate public interest
in this information. Accordingly, the district may not withhold any of the remaining

submitted information under section 552.101 orsection 552.102(a) ofthe-Government-Code
in conjunction with common-law privacy.

Further, although you claim the submitted information is excepted from disclosure under
section 552.101 in conjunction with common-law privacy and the ruling in Morales v. Ellen,
the submitted information does not concern an investigation of sexual harassment. See
Morales v. Ellen, 840 S.W.2d 519 (Tex. App.—El Paso 1992, writ denied) (identity of
witnesses to and victims of sexual harassment was highly intimate or embarrassing
information and public did not have a legitimate interest in such information). Therefore,
we find that Ellen is not applicable in this instance.
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Section 552.102(b) of the Government Code excepts from public disclosure “a transcript
from an institution of higher education maintained in the personnel file of a professional
public school employee[.]” Gov’t Code § 552.102(b). This exception further provides,
however, that “the degree obtained or the curriculum on a transcript in the personnel file of
the employee” are not excepted from disclosure. Id.; see also Open Records Decision

—No0:526-(1989)—Thus; except-for-those portions-of-the-documents-that-reveal-the-degree ———— —

obtained and the courses taken, the transcripts that we have marked are generally confidential
under section 552.102(b) of the Government Code.

Section 552.117 excepts from disclosure the home address, home telephone number, social
security number, and family member information of a current or former employee of a
governmental body who requests that this information be kept confidential under
section 552.024.  Whether a particular piece of information is protected by
section 552.117(a)(1) must be determined at the time the request for it is made. See Open
Records Decision No. 530 at 5 (1989). You inform us that the employee at issue made a
timely election for confidentiality under section 552.024. Therefore, we conclude the

section 552.117(a)(1).}

Section 552.137 excepts from disclosure “an e-mail address of a member of the public that
is provided for the purpose of communicating electronically with a governmental body”
unless the member of the public consents to its release or the e-mail address is of atype
specifically excluded by subsection (c). Gov’t Code § 552.137(a)-(c). Likewise,
section 552.137 is not applicable to an institutional e-mail address, an Internet website
address, or an e-mail address that a governmental entity maintains for one of its officials or
employees. The e-mail address at issue does not appear to be of a type specifically excluded
by section 552.137(c). Therefore, unless the individual at issue consented to release of his

- e~-mail address, the e-mail address, which we have marked, is generally confidential under
section 552.137 of the Government Code. ,

Finally, we note that one of the requestors is from the TEA. The TEA’s request states that
it is seeking the requested information under the authority provided to the State Board for

———Educator Certification (“SBEC”) by section 249.14 of title_ 19 of the Texas Administrative .

Code.® Accordingly, we will consider whether section 249.14 of title 19 of the Texas

3As our ruling is dispositive for this information under section 552.117(a)(1), we need not address your
argument under section 552.147 of the Government Code.

SChapter 21 of the Education Code authorizes SBEC to regulate and oversee all aspects of the
certification, continuing education, and standards of conduct of public school educators. See Educ. Code
§ 21.031(a). Section 21.041 of the Education Code states that SBEC may “provide for disciplinary
proceedings, including the suspension or revocation of an educator certificate, as provided by Chapter 2001,
Government Code.” Id. § 21.041(b)(7). Section 21.041 also authorizes SBEC to “adopt rules as necessary for
its own procedures.” Id. § 21.041(a).
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You assert that some of the remaining information is excepted from disclosure under
sections 552.102, 552.117, and 552.137 of the Government Code. However, these sections
are general exceptions to disclosure. Therefore, the TEA requestor has a right of access to
the remaining information pursuant to section 249.14. See Open Records Decision No. 525
(1989) (exceptions to disclosure do not apply to information made public by other statutes).

In summary, the district must withhold the information we have marked under
section 552.101 of the Government Code in conjunction with sections 21.355 and 21.048 of
the Education Code and section 48.101 ofthe Human Resources Code from both requestors.
The district must release the remaining information to the TEA requestor pursuant to
section 249.14 of Title 19 of the Texas Administrative Code. From the second requestor the
district must also withhold the transcripts under section 552.102(b), the employee’s personal
information under section 552.117(a)(1), and the e-mail address under section 552.137. The

remaining information must be released to the second requestor.

This letter ruling is limited to the particular information at issue in this request and limited

to the facts as presented 1o us; therefore, this Tuling niust not be relied upon as a prev1ous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the -allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General at (512) 475-2497.

Sincerely,

Sarah Casterline

Assistant-Attorney-General - -

Open Records Division
SEC/dls

Ref: ID# 349224

Enc. Submitted documents

c: Requestor
(w/o enclosures)




