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Dear Ms. Brewer:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 347998.

The City ofFrisco (the "city"), which you represent, received a request for the bid response
'submitted·by Motorola, Inc. {"Motorola")to·a specified RFP;· You claim the·submitted
information is excepted from disclosure under section 552.101 of the Government Code.
You also state release of the submitted information may implicate the proprietary interests
ofMotorola. Accordingly, you state, and provide documentation showing, that you notified
Motorola ofthe request for information and ofits right to submit arguments to this office as
to why its information should not be released. See Gov't Code § 552.305(d); see also Open
Records Decision No. 542 (1990) (statutory predecessor to section 552.305 permits
governmental body to rely on interested third party to raise and explain applicability of
exception in the Act in certain circumstances). We have received comments fromMotorola.
We have considered the submitted arguments and reviewed the submitted information.

Initially, we note portions of the submitted information, which we have marked, are not
responsive to the instant request because they do not consist of the requested bid response.
The city need not release nonresponsive information in response to this request and this
ruling will not address that information.

We understand Motorola to assert that its proposal is confidential because the proposal is
marked confidential. We note, however, information is not made confidential under the Act
simply because the party submitting the information anticipates or requests that it be kept
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confidential. See Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 677
(Tex. 1976), cert. denied 430 U.S. 931 (1977); see also Open Records Decision Nos. 479
(1987) (infonnation is not confidential under Public Information Act simply because party
submitting it anticipates or requests that it be kept confidential), 203 (1978) (mere
expectation ofconfidentiality by individual supplying infonnation does notproperly invoke
··sectionc532.n(JrT~onsequenUy;N.toioronl'"rsu15miffea=ii1roririatioiicriiafnor1Je-~wm1hercr···~·~···c..__.

unless it falls within an exception to disclosure.

Section 552.101 of the Government Code excepts from public disclosure "information
considered to be confidential by law, either constitutional, statutory, or byjudicial decision."
Gov't Code § 552.101. This exception encompasses infonnation that another statute makes
confidential. The city and Motorola raise section 552.101 in conjunction with
section 418.181 of the Government Code. Sections 418.176 through 418.182 were added
to chapter 418 of the Government Code as part of the Texas Homeland Security Act (the
"HSA"). These provisions make certain infonnation related to terrorism confidential.
Section 418.181 provides:

f---~~~~~- ~~~~~~~~~~~~~-~~-~~~~~~~-~~~~~~-~---l

Those documents or portions of documents in the possession of a
governmental entity are confidential if they identify the technical details of
particular vulnerabilities of critical infrastructure to an act of terrorism.

Id. § 418.181; see also id. § 421.001 (defining criticali11frastructure to include "all public
or private assets, systems, and functions vital to the security, governance, public health and
safety, and functions vital to the state or the nation"). The fact that infonnation may relate
to a governmental body's security measures does not make theinfonnation per se
confidential under the HSA. See Open Records Decision No. 649 at 3 (1996) (language of

_ confidentiality provision controls. scope of its protection). Furthennore, the mere recitation
of a statute's key tenns is not sufficient to demonstrate the applicability of the claimed
provision. As with any exception to disclosure, a claim under section 418.181 must be
accompanied by an adequate explanation ofhow theresponsive records fall within the scope
of the claimed provision. See Gov't Code § 552.301(e)(1)(A) (governmental body must
explain how claimed exception to disclosure applies).

In this instance, the submitted infonnation consists of the winning proposal for the
construction of a new emergency communications system for the city. We understand the
city to assert that the emergency communications system, once constructed, will constitute
critical i11frastructure ofthe city; and release ofthe submitted information would expose this
critical i11frastructure to an act ofterrorism. Motorola states that the information contained
in specified portions of its proposal "provide[s] the technical details that could allow a
terrorist to identify particular vulnerabilities" of the city's emergency communications
system. Motorola furthe{ states that this information must be withheld from public
disclosure "to prevent the public from being placed at risk from a potential terrorist attack[.]"
Based on the submitted arguments and our review, we conclude the infonnation we have
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marked is confidential under section 418.181 ofthe GovernmentCode and must be withheld
from disclosure on that basis under section 552.1 01 ofthe Government Code. However, we
conclude that the city and Motorola have failed to establish that releasing the remaining
information would reveal the technical details of particular vulnerabilities of critical
infrastructure to an act of terrorism. Further, we note that the locations ofsome ofthe

-~.c~-~~=Otrai1smission=Towets~anac csomecofc·lliec'chiCli(rfreque1icie§·····=confaihecrlirtl1e~suomitrecf
cc

, .'C~•.·'.·'=..•

information are available to the public on the Federal Communications Commission's
internet website. Accordingly, the remaining information is not subject to section 418.181
ofthe Government Code and may not be withheld under section 552.101 on that basis. See
Open Records Decision Nos. 542 (1990) (stating that governmental body has burden of
establishing that exception applies to requested information), 532 (1989), 515 (1988),252
(1980).

Motorola claims that portions of its information are excepted from disclosure under
section 552.110 of the Government Code. Section 552.110 protects: (1) trade secrets, and
(2)· cOrnInercial or financial information the disclosure of which would cause substantial
competitive harm to the person from whom the information was obtained. Gov't Code
§ 552.110(a), (b). Section 552.110(a) protects the proprietary interests ofprivate parties by
excepting from disclosure trade secrets obtained from a person and privileged or confidential
by statute or judicial decision. See id. § 552.11 O(a). A "trade secret"

may consist of any formula, pattern, device or compilation of information
which is used in one's business, and which gives [one] an opportunity to
obtain an advantage over competitors who do not know or use it. It may be
a formula for a chemical compound, a process ofmanufacturing, treating or
preserving materials, a pattern for a machine or other device, or a list of
customers. It differs from other secret information in a business in that it is
not simply information as to single or ephemeral events in the conduct ofthe
business, as for example the amount or other terms of a secret bid for a
contract or the salary ofcertain employees. ... A trade secret is a process or
device for continuous use in the operation of the business. Generally it
relates to the production ofgoods, as for example, a machine or formula for
the production of an article. It may, however, relate to the sale of goods or
to other operations in the business, such as a code, for determining discounts,
rebates or other concessions in a price list or catalogue, or a list ofspecialized
customers, or a method of bookkeeping or other office management.

RESTATEMENT OF TORTS § 757 cmt. b (1939); see also Hyde Corp. v. Huffines, 314
S.W.2d 763, 776 (Tex. 1958); Open Records Decision Nos. 255 (1980),232 (1979),217
(1978).

There are six factors to be assessed in determining whether information qualifies as a trade
secret:
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(1) the extent to which the information is known outside of [the company's]
business;

(2) the extent to which it is known by employees and others involved in [the
company's] business;

(3) the extent ofmeasures taken by [the company] to guard the secrecy ofthe
information;

(4) the value of the information to [the company] and to [its] competitors;

(5) the amount ~feffort or money expended by [the company] in developing
this information; and

(6) the ease or difficulty with which the information could be properly
acquired or duplicated by others.

RESTATEMENT OF TORTS§ 757 c1.J1t. b(1939);see also ORD 232. This office must accept
a claim that information subject to the Act is excepted as a trade secret ifaprimafacie case
for exemption is made and rio argument is submitted that rebuts the claim as a matter oflaw.
ORD 552. However, we cannot conclude that section 552.11 O(a) is applicable unless it has
been shown·that the inf()n:natiori meets the definition ofa trade secret arid the necessary
factors have been demonstrated to establish a trade secret claim. Open Records Decision
No. 402 (1983).

Section 552.110(b) protects "[c]ommercial or financial information for whichit is
demonstrated based on specific factual evidence that disclosure would cause substantial
competitive harm to the person from whom the information was obtained[.]" Gov't Code
§552.11 O(b). This exceptionto disclosure requires a specific factual or evidentiary showing,
not conclusory or generalized allegations, that substantial competitive injury would likely
result from release of the information at issue. Id. § 552.11 O(b); Open Records Decision
No. 661 (1999).

Motorola asserts the release ofits proposal could discourage private parties from providing
proprietary information needed by government of~cials, and would thus harm. future
procurement efforts by governmental bodies. We understand Motorola's argument to rely
on the test pertaining to the applicability ofthe section 552(b)(4) exemption under the federal
Freedom of Information Act ("FOIA") to third-party information held by a federal agency,
as announced in National Parks & Conservation Association v. Morton, 498 F.2d 765 (D.C.
Cir. 1974). See also Critical Mass Energy Project v. NUclear Regulatory Comm 'n, 975
F.2d 871 (D.C. Cir. 1992) (commercial information exempt from disclosure if it is
voluntarily submitted to government and is of a kind that provider would not customarily
make available to public). The National Parks test states that commercial and financial
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information is confidential ifdisclosure is likely to impair the government's ability to obtain
necessary information in the future. National Parks, 498 F.2d at 765. Although this office
once applied the National Parks test under the statutory predecessor to section 552.110, that
standard was overturned by the Third Court ofAppeals when it held that National Parks was
nota judicial decision within the meaning of former section 552.11O~SeeBirnbaumv.
J111fdnceoJ71m.HisurerS,·-994S:W~2a'7ootTex:A:pp.-'A.ustiJ:rTg99~"pefaeiiiea:r ., .. '.
Section 552.1lO(b) now expressly states the standard to be applied and requires a specific
factual demonstration that release of the information in question would cause the business
enterprise that submitted the information substantial competitive harm. See ORD 661 at 5-6
(discussing enactment ofGov't Code § 552.11 O(b) by Seventy-sixth Legislature). The ability
ofa governmental body to continue to obtain proposals from private parties is not a relevant

, consideration under section 552.110. Id Therefore, we will only consider Motorola's own
interests in the information at issue.

Having considered Motorola's remaining arguments, we conclude that it has established a
prima facie case that a portion of its submitted information,' which we have marked,

------~

constitutes a trade secret. Therefore, the city must withhold the information we have marked
pursuant to section 552.110(a) of the Government Code. We note that Motorola has
published the identities of some of its customers on its website. Thus, Motorola has failed
to demonstrate that the information it has published on its website is a trade secret. Further,
Motorola has failed to demonstrate that the remaining information at issue constitutes trade
secrets; thus, the remaining information at issue may not be withheld under
section 552.110(a) ofthe Government Code.

We also find that Motorola has failed to provide specific factual evidence demonstrating that 
release of any of its remaining information would result in substantial competitive harm to
the company. As noted above, Motorola published the identities of some of its customers
on its website. Additionally, Motorola has made only conclusory allegations that the release
of the remaining information at issue would result in substantial damage to its competitive
position. See Open Records Decision Nos. 661 (for infoonation to be withheld under
commercial or financial information prong of section 552.110, business must show by
specific factual evidence that substantial competitive injury would result from release of
particular information at issue), 509 at 5 (1988) (because costs, bid specifications, and
circumstances would change for future contracts, assertion that release ofbid proposal might
give competitor unfair advantage on future contracts is too speculative), 319 at 3 (1982)
(information relating to organization and personnel, professional references, market studies,
qualifications, and pricing are not ordinarily excepted from disclosure under statutory
predecessor to section 552.110). Furthermore, we note that the pricing information of a
winning bidder is generally not excepted under section 552.11 O(b). This office considers the
prices charged in government contract awards to be a matter of strong public interest. See
Open Records Decision No. 514 (1988) (public has interest in knowing prices charged by
government contractors). See generally Freedom ofInformation Act Guide & Privacy Act
Overview, 219 (2000) (federal cases applying analogous Freedom of Information Act
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reasoning that disclosure of prices charged government is a cost of doing business with
government). Accordingly, we detennine that none ofthe remaining information at issue is
excepted from disclosure under section 552.110(b).

We note that a portion ofthe submittedinfonnation is protected by copyright. .A custodian
~·o.fpu15lic~recoras~n5.iisrcom:ply~wmlt:necopYfig:nnaw-an(nsnot~requireaclo~:fUffiisncopie~rc·.·.

of records that are.protected by copyright. Attorney General Opinion JM-672 (1987). A
governmental body must allow inspection of copyrighted materials unless· an exception
applies to the infonnation. Id. Ifa member ofthe public wishes to make copies ofmaterials
protected by copyright, the person must do so unassisted by the governmental body. In
making copies, the member ofthe public assumes the duty ofcompliance with the copyright
law and the risk of a copyright infringement suit. See Open Records Decision No. 550
(1990).

In summary, the city must withhold the infonnation we have marked under section 552.101
ofthe Government Code in conjunction with section 418.181 ofthe Government Code. The

-------..,------
city must also withhold the infonnation we have marked under 552.110(a) of the
Government Code. Theremaining information must be released, but any infonnation subject
to copyright may only be released in accordance with copyright law.

!

This letter ruling is limited to the particular infonnation at issue in this request and limited
to the .facts as presented to us; therefore, this ruling must not be relied upon as a previous
detennination regarding any other infonnation or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities· of the-- -
governmental body and ofthe requestor. For more information concerning those rights and.
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attorney General's Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney General at (512) 475-2497.

J:l ty\
Jennifer Luttrall
Assistant Attorney General
Open Records Division

JL/dls
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Ref: ID# 347998

Ene. Submitted documents

c: .Requestor._c·cocc"c., --'-"-."'~lW7oencTosiiresr'co- -'- cccc_c .

Mr. Dan Delaney
. MSSI Vice President

Motorola, Inc.
6450 Sequence Drive
San Diego, California 92121
(w/o enclosures)


