
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

July 20,2009

Ms. Cara Leahy White
Taylor Olson Adkins Sralla Elam, L.L.P.
6000 Western Place, Suite 200
Fort Worth, Texas 76107-4654

Dear Ms. White:

Youask whether certain information is subject to required public disclosure under the Public
Information Act (the "Act"),chapter 5520fthe-GovemmentCode. Your -request was
assigned ID# 350896.

.... TlleJ1a.ltOlTI()ty Poli<::~ Repartll1ellt (the "ciePartment"),wlUchyollcrepresent,.receiyed a
request for information related to a named police officer, to include internal affairs

. investigationsifivolvingtneofficer,andrestrictions orsanctionsplacedon-thenamed officer: ...
You claim the requested information is ,excepted from disclosure under sections 552.101,
552.103, 552.108, 552.111, 552.117, 552.119, 552.130, 552.136, and 552.147 of the
Government Code.! We have considered the exceptions you claim and reviewed the

. submitted information? .. '

lAlthough you raise section 552.101 ofthe Government Code in conjunction with the attorney work
product privilege, this office has concluded that section 552.101 does not encompass discovery privileges. See
Open Records Decision Nos. 676 at 1-2 (2002),575 at 2 (1990). We note that section 552.111 of the
Government Code is the proper exception to raise when claiming the attorney work-product privilege.
Furthermore, while you raise section 552.1175 of the Government Code, we note that section 552.117 of the
Government Code is the proper exception to claim for infonnation relating to employees of the department.

2We assume that the "representative sample" ofrecords submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records .
to the extent that those records contain substantially different types of information than that submitted to this
office.
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Initially, we note some of the submitted information is subject to section 552.022 of the
Govefnment Code, which provides in relevant part:

.(a) thefollowing categories of information are publicinformation and not excepted
.·fiomr¢qllireddlscloslll:'e under ·tl1isch~a.pterunresstneyare· exptesslyc6tifidehtiEU
under other law:

(1) a completed report, audit, evaluation, or investigation made of,
for, or by a governmental body, except as provided by
Section 552.108[.]

Gov't Code §552.022(a)(1). The submitted information contains completed evaluations and
internal 'affairs investigations made for or by the department, which are expressly public
under section 552.022(a)(l). Although you claim this information is excepted from
disclosure under section 552.103 of the Government Code, we note that this exception to
disclosure is a discretionary exception under the Act that does not constitute "other law" for
purposes of section 552.022.3 Thus, department may not withhold the information sUbj'ect
to section 552.022, which we have marked, under section 552.103 of~he Government Code.
However, section 552.022(a)(1) specifically allows for the exception of information under
section 552.108 of the Governnient Code. Therefore, we will address your argument under
this exceptionJor theinfomlation sllbjecftci section 552.022.· Sections S52JOr~552.117,
552.130, and 552.136 ofthe Government Code are considered other lawfor section 552.022 '
purposes. Therefore, we will also address your arguments under these exceptions for the

~~informationsu:bjecttosection552~022~ We~willalso consider your·argumentsforthe~ .. ---- -
information not subject to section 552.022.

Section 552.1 08(a) excepts from disclosure "[i]nformationheld by a law enforcement agency
or prosecutor that deals with the detection, investigation, or prosecution ofcrime ... if: (1)
release of the information would interfere withthed~tection,inv~stigation, or prosecution ..
of crime." Gov't Code § 552.108(a)(1). Generally, a governmental body claiming
section 552.108 must reasonably explain how and why the release of the requested

... information would interfere with law enforcement. Seeid.§-S52;301(e)(1)(A); see also'Ex
parte Pruitt, 551 S.W.2d 706 (Tex. 1977). The submitted information encompassed by
section 552.022 consists of completed internal affairs investigations and personnel
evaluations. Section 552.108 is generally not applicable to information relating to an

3Discretionary exceptions are intended to protect only the interests of the governmental body, as
distinct from exceptions which are intended to protect information deemed confidential by law or which
implicates the interests of third parties. See Dallas Area Rapid Transit v. Dallas Morning News, 4
S.W.3d469, 475-76 (Tex. App.-Dallas 1999, no pet.) (govermnental body may waive section 552.103); Open
Records DecisionNo. 665 at 2 n.5 (2000) (discretionary exceptions generally). Discretionary exceptions,
therefore, do not constitute "other law" that makes infonnation confidential for purposes of section 552.022.

'-------------_._"---------------------------------
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administrative investigation that did not result in a criminal investigation or prosecution. See
Morales v. Ellen, 840 S.W.2d 519, 525-26 (Tex. Civ. App.-.£1 Paso 1992, writ denied)
(statutory predecessor to section 552.108 not applicable to internal investigation that did not
result in criminal investigation or prosecution); see also Open Records Decision No. 350
at 3·A (1982). Although you statethat "[b]asedon the outcomeofth[e] investigation, there
mayoe aCcriiiiinariiiVestigafioii 'orprosecution,"\vefihclyoU'havefatledt6=expla:Iilchdw
release of the submitted internal affairs investigations and personnel evaluations would
interfere with a currently pending criminal investigation or prosecution. Thus, we find you
have failed to establish the applicability ofsection 552.1 08(a)(1 ) in this instance. Therefore,
no portion ofthe submitted information may be withheld under section 552.1 08(a)(1) ofthe
Government Code.

We next address your other claims for the information subject to section 552.022. Section
552.101 of the Government Code excepts from disclosure "information considered to be
confidential bylaw, either constitutional, statutory, or by judicial decision." Gov't Code
§ 552.101. This section encompasses information protected by other statutes, including
chapter 560 of the Government Code, which provides that a governmental bod'-y-m-ay-~-ot'-------
release fingerprint information except in certain limited circumstances. Id.§§ 560.001
(defining "bi011letric identifier" to include fingerprints), .002 (prescribing manner in which
biometric identifiers must be maintained and circumstances in which they can be released),
.003 (providing that biometric identifiers in possession of governmental body are exempt
from disclosure under Act). You do not inform us, and the submitted irtfOrrflation does not
indicate, that section 560.002 permits the disclosure ofthe submitted fingerprint information .
we have marked. Therefore, the department must withhold the marked fingerprint
information·under··section·.sS2,101··of-the·Government Code.. in.conjunctionwith .
section 560.003 of the Government Code.

Section 552.101 of the Government Code also encompasses the doctrine of common-law
privacy,. which protects information if (1) the information contains highly intimate or
embarrassing facts, the publication ofwhich would be highly objectionable to a reasonable,
person, and (2}the information is not oflegitimate concern to the public. Indus. Found. v.
Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). The types of information
considered intimate or embarrassing by the Texas Supreme Court in Industrial Foundatlon
included information relating to sexual assault, pregnancy, mental or physical abuse in the
workplace, illegitimate children, psychiatric treatment ofmental disorders, attempted suicide,
and injuries to sexual organs. Id. at 683. In addition, this office has found that the following
types of information are excepted from required public disclosure under common-law
privacy: some kinds ofmedical information or information indicating disabilities or specific '
illnesses, see Open Records Decision Nos. 470 (1987) (illness from severe emotional and
job-related stress), 455 (1987) (prescription drugs, illnesses, operations, and physi.cal
handicaps); and personal financial information not relating to the financial transaction
between an individual and a governmental body, see Open Records Decision Nos. 600
(1992), 545 (1990). However, information pertaining to the work conduct and job
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performance 6fpublic employees is subject to a legitimate public interest and, therefore,
generally not protected from disclosure under common-law privacy. See Open Records
Decision Nos. 470 (1987) (public employee's job performance does not generally constitute
employee's private affairs), 455 (1987) (public employee's job performance or abilities
generally not protected by privacy),A44 (1986) (public has legitimateinterestinknowing
feason§fofcClismissal~c~dem6ti'6n;-Jlr6mot16n;Ofresignatiofi5flfii1:51ic=employee);423c131··2

(1984) (scope of public employee privacy is narrow). You assert some of the information'
subject to section 552.022 is protected by common-law privacy. We find the information we
have marked is highly intimate or embarrassing and of no legitimate public interest.
Therefore, the marked information must be withheld under section 552.101 in conjunction
with common-law privacy. However, the remaining information subject to section 552.022
is either not intimate or embarrassing or is of legitimate public interest. .Therefore, the
remaining information may not be withheld under section 552.101 in conjunction with
common-law privacy.

Section 552.117(a)(2) ofthe Government Code excepts from disclosure current and former
home addresses and telijJhone num5ers, social security numbers, and fami1-:;;y~m=em;;;;i,5e~r;-------

information regarding a peace officer, regardless of whether the officer elected uncler
section 552.024 or 552.1175 ofthe Government Code to keep such information confidential.4

We have marked information in the information subject to section 552.022 that must be
withheld under section 552.117(a)(2) of the Government Code.

Section 552.130 ofthe Government Code excepts from disclosure "information [that] relates
to ... a motor vehicle operator's or driver's license or permit issued by an agency of this

·····state[or] Rmotor vehicle title or registrationissuedby.an agency.ofthis state[.]". Gov'tCode
§ 552.130. We note section 552.130 does not apply to out-of-state motor vehicle record
information. Accorclingly, the department must withhold the Texas motor vehicle record
information we have marked pursuant to section 552.130 of the Government Code.

Section 552.136 ofthe Government Code states that "[n]otwithstanding any other provision
of this chapter; a credit card, debit card, charge card, or access device number that is
collected, assembled, or maintained by or for a governmental body is confidential." 'Id.
§ 552.136.· Accordingly, the department must withhold the bank account and routing
numbers we have marked under section 552.136 of the Government Code.

Next, we turn to your argument under section 552.103 of the Government Code for the
information not subject to section 552.022. Section 552.103 provides in relevant part as
follows:

4"Peace officer" is defined by article 2.12 of the Texas Code of Criminal Procedure.



(a) Information is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the person's office or emploYment, is or may be a party.

(c) Information relating to litigation involving a governmental body or an
officer or employee of a governmental body is excepted from disclosure
under Subsection (a) only ifthe litigation is pending or reasonably anticipated
on the date that the requestor applies to the officer for public information for
access to or duplication of the information.

Id. § 552.103(a), (c). A governmental body has the burden of providing relevant facts and
documents to show that the section 552.103(a) exception is applicable in a partic-qlar

------situation. TEe test for meeting tliiS15urden is a sRowing tnat (Trntigation was pendi=n=g-=o=r------
reasonably anticipated on thedate that the governmental body received. the request for
information, and (2) the information at issue is related to that litigation. Univ. ofTex. Law
Sch. v. Tex. Legal Found., 958 S.W.2d 479, 481 (Tex. App.-Austin 1997, no pet.); Heard
v. Houston Post Co., 684 S.W.2d210, 212 (Tex. App.-Houston [1st Dist.] 1984,writref'd
n.r.e.); Open RecordsDecision No'. 551at4(1990). A governmental body mustmeet both ,
prongs ofthis:test for information to be excepted under section 552.1 03 (a).

,. ".~You .inform.us,. and.provide.documentation.showingthat,.priortothe.department'.s-receipL_-. _ ...
ofthe present request for information, the City ofHaltom City was named as a defendant in
a lawsuit styled Wyman ErIc Chambless v. The Ciiy of Hitltom City, Texas, cause
number 07-12-938. You state that the requestor is the plaintiffin this pending litigation. We
therefore agree that litigation was pending on the date the department received the request.
Furthermore, 'having reviewed your _arguments and representations, we find that the
infonnation at issue is related to the pending proceedings for purposes of section 552.103.
Accordingly, the department may generally withhold the not subject to section 552.022

-pursuant to section 552.103.5

However, once the information at issue has been obtained by all patiies to the anticipated
litigation through discovery or otherwise, no section 552.1 03(a) interest exists with respect
to the information. See Open Records Decision Nos. 349 (1982), 320 (1982). Thus, any,
submitted information that has either been obtained from or provided to all other parties in
the pending litigation is not excepted from disclosure under section 552.1 03 (a) and must, be
disclosed. Fllrther, the applicability of section 552.103(a) ends once the litigation has

5As our ruling is dispositive, we need not address your remaining arguments against the disclosure of
this information.



concluded. See Attorney General OpinionMW-575 (1982); see also Open Records Decision
No. 350 (1982).

In summary, the department must withhold the information we have marked under
section 552;101 of the Government Gode in GonjunGtion with seGtion 560.003 of the
GovefiiiTIeiirebneaii'dccl6ii1.ii1.6n=lawptivacy: ··Thetle15aTImentmustwith:lrold the infonrration
we have marked under sections 552.117, 552.130, and 552.136 of the Government Code.
The remaining information subject to section 552.022(a)(1) must be released. The
information not subject to section 552.022 may be withheld under section 552.103 ofthe
Government Code.6

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as' presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
t--------g-o-v-e-rnm--e-nt.,.--,a~oay and ofllie requestor. For more information concerning tliose riglits ana---------J

responsibilities; please visit ourwebsite at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attorney General's Open Government Hotline, toll free,
at (877), 673-6839. Questions concerning the allowable charges for providing public
information under the Act mustbe directed to the Cost Rules Administrator of the Office of
the Attorney General at (512) 475-2497.

Sincerely,

-~~Nw-
Joraan Hale
Assistant Attorney General
Open Records Division

JH/eeg

Ref: ID# 350896

Ene. Submitted documents

cc: Requestor
(w/o enclosures)

6We note 'that the remaining infonnation contains social security numbers. Section 552.147(b) of the
Governri1ent Code authorizes a governmental body to redact a living person's social security number from
public release without the necessity of requesting a decision from this office under the Act.


