
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

July 27,2009

Ms. Linda S. Wiegman
Deputy General Counsel
Texas Department of State Health Services
P.O. Box 149347
Austin, Texas 78714-9347

0R2009-10352

Dear Ms. Wiegman:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 349356 (DSHS File No. 015203-2009).

The Texas Department ofState Health Services (the "department") received a request for e
mails and documents relating to swine or pandemic flu sent to or from a named official of
the department during April 2009. You indicate that some of the requested information is
encompassed by previous determinations issued to the department. You claim that other
responsive information· is excepted from disclosure under
sections 552.101, 552.107(1), 552.111, 552.136, and 552.137 ofthe Government Code. We.
have considered your arguments and reviewed the information you submitted. 1

Initially, we address the computer user ID, login name, passwords, and URL that appear in
the submitted documents relating to swine flu reports. We note that the Act is applicable to
"public infonnation." See Gov't Code § 552.021. Sectio11552.002 ofthe Government Code
provides that "public information" consists of

. 'This letter lUling assumes that the submitted representative samples of infonnation are truly
representative of the requested information as a whole. This lUling neither reaches nor authorizes the
department to withhold any information that is substantially different from the submitted information. See
Gov't Code §§ 552.301(e)(1)(D), .302; Open Records Decision Nos. 499 at 6 (1988), 497 at 4 (1988).
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information that is collected, assembled, or maintained under a law or
ordinance or in connection with the transaction of official business:

(1) by a governmental body; or

(2) for a governmental body and the governmental body owns the
information or has a right of access to it. .

Gov't Code § 552.002(a): In Open Records Decisio'n No. 581 (1990), this office determined
that certain computer information, such as source codes, documentation information and
other computer programming, that has no significance other than its use as a tool for the
maintenance, manipulation, or protection of public property is not the kind of information
that is made public under section 552.021. See ORD 581 at 6 (construing predecessor
statute). You state that the user ill, login name, passwords, and URL provide access to swine
flu information reported to the department. Based on your representations and our review,
we find that the user ill, login name, passwords, and URL are not public information, as
defined by section 552.002 ofthe Government Code, and thus are not subject to disclosure
tmder the Act. Therefore, the department need not release the user ill, login name,
passwords, or URL, which we have marked, in response to this request for information.

You also indicate that some of the submitted information is encompassed by previous
determinations issued to the department by this office under sections 81.046 and 161.0213
of the Health and Safety Code. ~ee Gov't Code § 552.301(a); Open Records Decision
No. 673 (2001) (previous detenninations). In Open Records Letter No. 2005-02352 (2005),
we issued a previous determination that authorized the depaliment to withhold reports,
records, and information furnished to the department that relate to cases or suspected cases
ofdiseases or health conditions under section 81.046 ofthe Health and Safety Code without
the necessity of requesting a decision under the Act, provided that the information is not
subject to any of the release provisions of section 81.046 or to a right of access under any
other provision of law. In Open Records Letter No. 2007-09169 (2007), we issued a
previous determination that authorizes the department to :withhold information fumished to
the commissioner of public health or the commissioner's .designee that relates to an
epidemiologic or toxicologic investigation of human illnesses or conditions and of
environmental exposures that are harmful or believed to be harmful to the public health
under section 161.0213 of the Health and Safety Code without the necessity ofrequesting
a decision under the Act, provided thatthe infonnation is not subject to a right of access
under any other provision oflaw.

We note that section 81.046 ofthe Health and Safety Code was recently amended, effective
immediately, by the 81 st Legislature. Thus, because there has been a change in the law on
which Open Records Letter No. 2005-02352 was based, that decision no longer constitutes
a previous determination. See ORD 673 at 7-8 (listing elements of second type ofprevious
detemlination under Gov't Code § 552.301(a)). Therefore, the department may no longer
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withhold information under section 81.046 on the basis of Open Records Letter
No. 2005-02352. Nevertheless, we will determine whether section 81.046, as recently
amended, encompasses the information that you seek to withhold under that statute. We also
will determine whether the information that you seek to withhold on the basis of Open
Records Letter No. 2007-09169 falls within the scope ofsection 161.0213 ofthe Health and
Safety Code.

Section 552.101 ofthe Government Code excepts from disclosure "infonnation considered
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't
Code § 552.101. This exception encompasses information that other statutes make
confidential. As amended by the 81 51 Legislature, section 81.046 provides in relevant part:

(a) Reports, records, and information received from any source, including
from a federal agency or from another state, fumished to p'ublic health
district, a health authority, a local health department, or the department that
relate to cases or suspected cases pf diseases or health conditions are
confidential and may be used only for the purposes of this chapter.

Act of May 27,2009, 81 51 Legis., R.S., S.B. 1171, § 1 (to be codified as an amendment to
Health & Safety Code § 81.046(a))..mOpen Records Decision No. 577 (1990), this office
concluded that any Information "acquired or created during an investigation under the
Communicable Disease Prevention and Control Act, chapter 81 of the Health and' Safety
Code, is confidential under section 81.046 and may not be released unless an exception set
out in the statute applies. See Health & Safety Code § 81.046 (b)-(d), (f).

You assert that some of the submitted infonnation falls within the scope ofsection 81.046.
None of the exceptions to confidentiality under section 81.046 appears to be applicable to
that information, which you have marked in the documents relating to swine flu reports and
in e-mails. You also have marked certain information in e-mails as falling within the scope
of section 161.0213. On review of the marked information, we conclude that most of the
information at issue is confidential under sections 81.046 and 161.0213. Therefore, the
department must withhold the information that we have marked in the documents relating
to swine flu reports under section 552.101 of the Government Code in conjunction with
section 81.046 of the Health and Safety Code. Additionally, the information that yciu have
marked in the e-mails must be withheld under section 552.101 in conjunction with

/

section 81.046 and under section 161.0213 in accordance with Open Records Letter
No. 2007-09169.

Next, we address your arguments against disclosure of the remaining information at issue.
Section 552.101 of the Government Code also encompasses the Medical Practice Act (the
"MPA"), subtitle B oftitle 3 ofthe Occupations Code, which govems the public availability
of medical records. Section 159.002 of the MPA provides in part:

- -- ----------- ---- - ------------- ------ ----- ------ -----------------
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(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential
and privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives information from a confidential communication
or record as described by this chapter, other than a person . listed in
Section 159.004 who is acting on the patient's behalf, may not disclose the
infonnation ,except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

Occ. Code § 159.002(b)-(c). This office has determined that in governing access to a specific
subset of information, the MPA prevails over the more general provisions of the Act. See
Open Records Decision No. 598 (1991). We also have concluded that when a file is created
as the result of a hospital stay, all of the documents in the file that relate to diagnosis and
treatment constitute either physician-patient communications or records of the identity,
diagnosis, evaluation, or treatment ofa patient by a physician that are created or maintained
by a physician. See Open Records Decision No. 546 (1990). Medical records must be
released on the patient's signed, written consent, provided that the consent specifies (1) the
infonnation to be covered by the release, (2) the reasons or purposes for the release, and
(3) the person to whom the information is to be released. See Occ. Code §§ 159.004, .005.
Any subsequent release of medical records must be consistent with the purposes for which
the governmental body obtained the records. See id. § 159.002(c); Open Records Decision
No. 565 at 7 (1990).

You state that the remaining information includes medical records or information derived
from medical records. Based on your representations and our review ofthat information, we
conclude that the information that we have marked is confidential under the MPA.
Therefore, the marked inforination must be withheld under section 159.002 of the MPA
unless the department· receives the required written consent for release under
sections 159.004 and 159.005 of the MPA.

Section 552.107(1) of the Government Code protects information that comes within the
attorney-client privilege. When asserting the attorney-client privilege, a governmental body
has the burden ofproviding the necessary facts to demonstrate the elements ofthe privilege
in order to withhold the information at issue. See Open Records Decision No. 676 at 6-7
(2002). First, a governmental body must demonstrate that the information constitutes or
docmnents a communication. Id. at 7. Second, the communication must have been made
"for the purpose of facilitating the rendition of professional legal services" to the client
governmental body. See TEX. R. EVID. 503(b)(1). The privilege does not apply when an
attorney or representative is involved in some capacity other than that of providing or
facilitating professional legal services to the client governmental body. See In re Tex.
Farmers Ins. Exch., 990 S.W.2d 337, 340 (Tex. App.-Texarkana 1999, orig. proceeding)
(attorney-client privilege does not apply if attorney acting in capacity other than that of
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attorney). Governmental attorneys often act in capacities other than that ofprofessional legal
counsel, such as administrators, investigators, or managers. Thus, the mere fact that a
communication involves an attorney for the government does not demonstrate this element.
Third, the privilege applies only to communications between or among clients, client
representatives, lawyers, and lawyer representatives. See TEX. R. EVID. 503(b)(1)(A)-(E).
Thus, a governmental body must inform this office ofthe identities and capacities of the
individuals to whom each communication at issue has been made. Lastly, the attorney-client
privilege applies only to a confidential communication, id. 503(b)(1), meaning it was "not
intended to be disclosed to third persons other than those to whom disclosure is made in
furtherance of the rendition of professional legal services to the client or those reasonably
necessary for the transmis$ion of the communication." Id. 503(a)(5). Whether a
communication meets this definition depends on the intent ofthe parties involved at the time
the infonnation was communicated. See Osborne v. Johnson, 954 S.W.2d 180, 184"(Tex.
App.-Waco 1997, no writ). Moreover, because the client may elect to waive the privilege
at any time, a governmental body must explain that the confidentiality of a communication
has been maintained. Section 552.107(1) generally excepts an entire communication that is
demonstrated to be protected by the attorney-client privilege unless otherwise waived by the
govenunental body. See Huie v. DeShazo, 922 S.W.2d 920, 923 (Tex. 1996) (privilege
extends to entire communication, including facts contained therein).

You have marked the information that the department seeks to withhold under
section 552.107(1). You state that the marked information consists of communications
between an attorney for and representatives of the department that occurred in connection
with the rendition of legal services to the department. You have identified some of the
parties to the communications. You state that these communications were not intended to
be and have not been disclosed to non-privileged parties. Based on your representations and
our review ofthe information in question, we conclude that the department maywithhold the
information that you have marked under section 552.107(1). See TEX. R. EVID. 503(b)(1)(C)
(client has privilege to refuse to disclose and to prevent any other person from disclosing
confidential cOlmnunications made for purpose offacilitating rendition ofprofessional legal
services to lawyer or representative of lawyer representing another party in pending action
and concerning a matter of common interesrt therein) (emphasis added); TEX. R.
DISCIPLINARY CONDUCT 1.05(c)(1) (lawyer mayreveal confidential informationwhen lawyer
has been expressly authorized to do so in order to carry out representation); In re
Auclair, 961 F.2d 65,69 (5th Cir. 1992) (citing Hodges, Grant & Kaufinann v. United States
Government, 768 F.2d 719, 721 (5th Cir. 1985)) (attorney-client privilege not waived if
privileged communication is shared with third person who has common legal interest with
respect to subject matter of communication); RESTATEMENT (THIRD) OF THE LAW
GOVERNING LAWYERS § 76 (if two or more clients with common interest in litigated or
nonlitigated matter and represented by separate lawyers agree to exchange information
concerning the matter, communication of any such information that otherwise qualifies as
privileged under §§ 68-72 and that relates to the matter is privileged as against third persons,
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and any such client may invoke privilege unless it has been waived by client that made
communication).

Section 552.111 of the Government Code excepts from disclosure "an interagency or
intraagency memorandum or letter that would not be available by law to a party in litigation
with the agency." Gov't Code § 552.111. This exception encompasses the deliberative
process privilege. See Open Records Decision No. 615 'at 2 (1993). The purpose of
section 552.111 is to protect advice, opinion, and recommendation in the decisional process
and to encourage open and frank discussion in the deliberative process. See Austin v. City
of San Antonio, 630 S.W.2d 391, 394 (Tex. App.-San Antonio 1982, no writ); Open
Records Decision No. 538 at 1-2{1990). In Open Records Decision No. 615, this office re
examined the statutory predecessor to section 552.111 in light of the decision in Texas
Department ofPublic Safety v. Gilbreath, 842 S.W.2d 408 (Tex. App.-Austin 1992, no
writ). We determined that section 552.111 excepts from disclosure only those internal
communications that consist of advice, recorrimendations, and opinions reflecting the
governmental body's policymaking processes. See ORD 615 at 5. A governmental body's
policymaking functions do not encompass routine internal administrative or personnel
matters, and disclosure of information about such matters will not inhibit free discussion of
policy issues among agency personnel. Id.; see also City ofGarland v. The Dallas Morning
News, 22 S.W.3d351 (Tex. 2000) (Gov'tCode § 552.111 not applicabletopersonnel~related
communications that did not involve policymaking). A governmental body's policymaking
functions do include administrative and personnel matters of broad scope that affect the
governmental body's policy mission. See Open Records Decision No. 631 at 3 (1995).
Moreover, section 552.111 does notprotect facts and written observations offacts and events
that are severable from advice, opinions, and recommendations. See ORD 615 at 5. But if
factual information is so inextricably intertwined with material involving advice, opinion,
or recommendation as to make severance of the factual data impractical, the factual
information also may be withheld under section 552.111. See Open Records Decision
No. 313 at 3 (1982).

We also have concluded that a preliminary draft of a document that is intended for public
release in its, final form necessarily represents. the drafter's advice, opinion, and
recommendation with regard to the form and content of the final document, so as to be
excepted from disclosure under section 552.111. See Open Records Decision No. 559 at 2
(1990) (applying statutory predecessor). Section 552.111 protects factual information in the
draft that also will be included in the final version of the document. See id. at 2-3. Thus,
section 552.111 encompasses the entire contents, including comments, underlining,
deletions, and proofreading marks, of a preliminary draft of a polic;ymaking document
that will be released to the public in its final form. See id. at 2.

You have marked the information that the department seeks to withhold under
section 552.111. Yau state that the marked information consists of draft documents that
pertain to the department's response to the outbreakofH1N1 influenza. You explain that
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it is the department's statutoryresponsibility to act as the primary state agency for health and
medical preparation for and response to a disaster. You state that the governor declared a
state of disaster on April 29, 2009. Based on your representations 'and our review of the
infonnation in question, we conclude that the department may withhold the draft documents
under section 552.111. We have marked that information accordingly. You have not
demonstrated, however, that the e-mails attached to the draft documents contain advice,
recommendations, or opinions that reflect the department's policymaking processes.
Therefore, the attached e-mails may not be withheld under section 552.111.

Section 552.136 of the Government Code provides that "[n]otwithstanding any other
provision of [the Act], a credit card, debit card, charge card, or access device number that
is collected, assembled, ~or maintained by or for a governmental body is confidential." Gov't
Code § 552. 136(b); see id. § 552.136(a) (defining "access device"). You seek to withhold
a passcode for a telephone conference call under section 552.136.. You have not
demonstrated, however, that the information at issue falls within the scope ofthis exception.
We therefore conclude that the department may not withhold the passcode under
section 552.136 of the Government Code.

Section 552.137 of the Government Code provides that "an e-mail address of a member of
the public that is provided for the purpose of communicating electronically with a
governmental body is confidential and not subject to disclosure under [the Act]," unless the
owner of the e-mail addresshasaffirmativelyconsentedtoitspublicdisclosure.ld.
§ 552. 137(a)-(b). The types of e-mail addresses listed in section 552.137(c) may not be
withheld under this exception. See id. § 552.137(c). Likewise, section 552.137 is not
applicable to an institutional e-mail address.anInternet website addre'ss, or an e-mail address
that a governmental entity maintains for one of its officials or employees.

You have highlighted e-mail addresses and related information that the department seeks to
withhold tmder section 552.137. We note that one ofthe highlighted e-mail addresses falls
within the scope ofsection 552. 137(c) and may not be withheld tmder section 552.137. See
id. § 552.137(c)(1)-(2) (Gov't Code § 552. 137(a) not applicable to e-mail address provided
to governmental body by person who has contractual relationship with governmental body
or contractor's agent orbyvendor who seeks to contract with governmental body orvendor's
agent). Likewise, the highlighted e-mail addresses of officials and employees of other
governmental entities maynotbe withheld under section 552.137. You also have highlighted
information that is not part of an e-mail address and may not be withheld under
section 552.137. We have marked the e-mail addresses that fall within the scope of
section 552.137(a). You state that the department has not received affirmative consent to
release any ofthe e-mail addresses at issue. We therefore conclude that the department must
withhold the e-mail addresses that we have maJ.'ked under section 552.137.

In summary: (1) the user ill, login name, passwords, and URL that we have marked in the
documents relating to swine flu reports are not public information under section 552.002 of
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the Government Code and as such are not subject to the Act and need not be released; (2) the
department must withhold the infonnation that we have marked in the documents relating
to swine flu reports and the infonnation that you have marked in the e-mai1s under
sections 81.046 and 161.0213 of the Health and Safety Code in conjunction with
section 552.101 ofthe Government Code; (3) the medical records and information obtained
from medical records that we have marked must be withheld under section 159.002 of the
MPA unless the department receives the required consent for release tmder sections 159.004
and 159.005 ofthe MPA; (4) the attorney-client commtmications that you have marked may
be withheld under section 552.107(1) ofthe Government Code; (5) the draft documents that
we have marked may be withheld under section 552.111 of the Government Code; and (6)
the e-mail addresses that we have marked must be withheld under section 552.137 of the
Government Code. The rest ofthe submitted information must be released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more infonnation concerning those rights and
responsibilities, please visit our website at http://www.oag.state~tx.us/openJindex orl.php,
or call the Office of the Attorney General's Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under~the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney General at (512) 475-2497.

I~"'"

s~c;:~, 6r1~~ _
Ja es W. Morris, III
Assistant Attomey General
Open Records Division
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