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July 28, 2009

Mzr. Robert J. Perez
Shelton & Valadez, P.C.
600 Navarro, Suite 500
San Antonio, Texas 78205

_ assigned ID# 350340.

Dear Mr. Perez':'

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was

The Hondo Police Department (the “department”), which you represent, received a request
for employment records of a named police officer. You state you will release some of the
responsive information. You claim the submitted information is excepted from disclosure
under sections 552.101, 552.102, 552.117, and 552.130 of the Government Code.! We have
considered the exceptions you claim and reviewed the submitted information.

. Section 552.101 of the Government Code excepts from disclosure “information considered

to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t

Code—§552:101.— The-submitted-documents-include W-4 forms. - Section 552.101 of the
Government Code encompasses section 6103(a) of title 26 of the United States Code. This
office has held that 26 U.S.C. 6103(a) renders tax return information confidential. Attorney
General Opinion H-1274 (1978) (tax returns); Open Records Decision No. 600 (1992) (W-4

forms). Section 6103(b) defines the term “return information” as a taxpayer’s “identity, the -

nature, source, or amount of . . . income.” See 26 U.S.C. § 6103(b)(2)(A). Federal courts
have construed the term “return information” expansively to include any information

JAlthough you initially raised section 552.101 of the Government Code in conjunction with
chapter 143 of the Local Government Code for portions of the submitted information, we note you have
withdrawn your claim under this exception in correspondence to our office dated July 15, 2009.
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gathered by the Internal Revenue Service regarding a taxpayer’s liability under title 26 of the
United States Code. See Mallas v. Kolak, 721 F. Supp. 748, 754 (M.D.N.C. 1989), aff’d in
part, 993 F.2d 1111 (4th Cir. 1993). Consequently, the department must withhold the
submitted W-4 forms pursuant to section 552.101 of the Government Code in conjunction
with section 6103(a) of title 26 of the United States Code.

The submitted information also contains an I.-2 Declaration of Medical Condition form and
an L-3 Declaration of Psychological and Emotional Health form required by the Texas
Commission on Law Enforcement Officer Standards and Education (“TCLEOSE”). These
forms are confidential under section 1701.306 of the Occupations Code, which is also
encompassed by section 552.101 of the Government Code. Section 1701.306 provides:

(a) [TCLEOSE] may not issue a license to a person as an officer or county
jailer unless the person is examined by:

(1) a licensed psychologist or by a psychiatrist who declares

in writing that the person is in satisfactory psychological and
emotional health to serve as the type of officer for which a
license is sought; and

(2) a licensed physician who declares in writing that the
person does not show any trace of drug dependency or illegal
drug use after a phys1ca1 examination, blood test,- or other

(b) An agency hiring a person for whom a license as an officer or county
jailer is sought shall select the examining physician and the examining
psychologist or psychiatrist. The agency shall prepare a report of each
declaration required by Subsection-(a) and shall maintain a copy of the report
on file in a format readily accessible to [TCLEOSE] A declaration is not

- medlcal test S e e e e e o i s e L e e s ot e o 21 et e e s = o e e

pubhc information.

Occ: Co*de‘§‘17'0173'06(a);(b).—Thusfwe—ﬁndAthefdepaft—rnentmust—withhold;t—he submitted

L-2 and L-3 declarations under section 552.101 of the Government Code in conjunction with
section 1701.306 of the Occupations Code.

Section 552.101 also encompasses chapter 411 of the Government Code. Chapter411 deems
confidential criminal history record information (“CHRI”) generated by the National Crime
Information Center or the Texas Crime Information Center. CHRI means “information
collected about aperson by a criminal justice agency that consists of identifiable descriptions
and notations of arrests, detentions, indictments, informations, and other formal criminal
charges and their dispositions.” Gov’t Code § 411.082(2). Title 28, part 20 of the Code of
Federal Regulations governs the release of CHRI states obtain from the federal government
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or other states. Open Records Decision No. 565 (1990). The federal regulations allow each
state to follow its individual law with respect to CHRI it generates. Id. Section 411.083 of
the Government Code deems confidential CHRI that the Department of Public Safety
(“DPS”) maintains, except that DPS may disseminate this information as provided in
chapter 411, subchapter F of the Government Code. See Gov’t Code § 411.083. Thus, the

' department must withhold the CHRI we have marked within the remaining submitted
“information under section 552.101 ofthe Government Code in conjunction with chapter 411
“of the Government Code. See id. § 411.083(b)(3).

Section 552.101 also encompasses chapter 560 of the Government Code, which governs the
public availability of fingerprints. Section 560.001 defines “biometric identifier,” for the
purposes of these sections, as meaning “aretina oriris scan, fingerprint, voiceprint, or record
ofhand or face geometry.” Id. § 560.001(1). Section 560.002 provides a governmental body
that possesses a biometric identifier of an individual:

'(1) may not sell, lease, or 0therw1se dlsclose the biometric identifier to

another person unless:
(A) the individual consents to'the'di'sclosure;

(B) the disclosure is required or permitted by a federal statute or by
"a state statute other than [the Act]; or -

“ e = ———(C)-the-disclosure is made by or--to—a—law-»enforcement--agenéy—for~a-----~ o

law enforcement purpose; and

(2) shall store, transmit, and protect from disclosure the biometric identifier
using reasonable care and in a manner that is the same as or more protective
than the manner in which the governmental body stores, transmits, and
protects its other confidential information. '

Id. § 560.002. Section 560.003 provides that “[a] biometric identifier in the posséssion of

a-governmental body-is-exempt-from-disclosure under-{the-Act].”> Jd-§ 560.003.— As there
is no indication that the requestor would have a right of access under section 560.002 to the
fingerprints we have marked, the department must withhold the marked fingerprints under
section 552.101 of the Government Code in conjunction with section 560.003 of the

Government Code.

You claim portions of the remaining submitted information are excepted from disclosure
under sections 552.101 and 552.102 based on the individual right to privacy.
Section 552.102 excepts from disclosure “information in a personnel file, the disclosure of
which would constitute a clearly unwarranted invasion of personal privacy.” Id.
§ 552.102(a). In Hubert v. Harte-Hanks Texas Newspapers, the court ruled the test to be
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applied to information claimed to be protected under section 552.102 is the same as the test
formulated by the Texas Supreme Court in Industrial Foundation v. Texas Industrial
Accident Board for information claimed to be protected under the doctrine of common-law
privacy as incorporated by section 552.101 of the Act. See Hubert v. Harte-Hanks Tex.
Newspapers, 652 S.W.2d 546, 550 (Tex. App.—Austin 1983, writref’d n.r.e.) (citing ndus.
Found. v. Texas Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). In Industrial
Foundation, the Texas Supreme Court stated information is excepted from disclosure if (1)
the information contains highly intimate or embarrassing facts the release of which would
be highly objectionable to a reasonable person, and (2) the information is not of legitimate
concern to the public. ndus. Found., 540 S.W.2d at 685. The common-law right to privacy
encompasses certain types of personal financial information. This office has determined
financial information that relates only to an individual ordinarily satisfies the first element
ofthe common-law privacy test, but the public has a legitimate interest in the essential facts
about a financial transaction between an individual and a governmental body. See Open
Records Decision Nos. 600 at 9-12 (1992) (identifying public and private portions of certain
state personnel records), 545 at 4 (1990) (financial information not excepted from public

disclosure by common-law privacy generally “ificludes those regarding Tteceipt—of
~ governmental funds or debts owed to governmental entities), 523 at 4 (1989) (noting
distinction under common-law privacy between confidential background financial
information furnished to public body about individual and basic facts regarding particular
financial transaction between individual and public body). Thus, a public employee’s
allocation of part of the employee’s salary to-a voluntary investment program offered by the -
employer is a personal investment decision, and information about that decision is protected

of employee’s enrollment in a group insurance program, the designation of the beneficiary
of an employee’s retirement benefits, participation in TexFlex, and an employee’s
authorization of direct deposit of the employee’s salary are protected by common-law
privacy), 545 at 3-5 (1990) (deferred compensation plan). But where a transaction is funded
in part by a governmental body, it involves the employee in a transaction with the
governmental body, and the basic facts about that transaction are not private under

section 552.101. ORD at 9 (basic facts of group insurance provided by governmental body
not protected by common-law privacy). Upon review, we find portions of the submitted

information-are-highly intimate-and of nolegitimate public concern. Thus, the department

‘must withhold the information we have marked under sections 552.101 and 552.102 of the
Government Code in conjunction with common-law privacy. The remaining information is
either not intimate or embarrassing or is of legitimate public interest and may not be withheld
under sections 552.101 and 552.102 in conjunction with common-law privacy.

Some of the remaining information is subject to section 552.117 of the Government Code.
Section 552.117(a)(2) excepts from public disclosure a peace officer’s home address and
telephone number, social security number, and family member-information regardless of
whether the peace officer made an election under sections 552.024 or 552.1175 of the
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Government Code> Gov’t Code § 552.117(a)(2). Section 552.117 also encompasses
cellular telephone and pager numbers belonging to the officer concerned, provided that the
officer pays for his own personal service. - See Open Records Decision No. 670 at 6 (2001).
Accordingly, the department must withhold the information we have marked under
section 552.117(2)(2) of the Government Code; however, the department must only withhold
cellular telephone and pager numbers if the employee at issue paid for the cellular or pager
service with his own funds.?

Section 552.130 of the Government Code excepts from disclosure information that relates
to a driver’s license or license plate issued by an agency of this state. See Gov’t Code
§ 552.130(2)(1). Pursuant to section 552.130 of the Government Code, you must withhold
the driver’s license 1nformat10n we have marked.

In summary, the department must withhold (1) the marked W-4 forms pursuant to
section 1701.306 of the Occupations Code; (2) the submitted L-2 and L-3 forms under
~section 552.101 of the Government Code in conjunction with section 1701.306 of the

Occupations Code; (3)the CHRIwe have marked tnder section 552:101of t}re“vaernment—“——**—
Code in conjunction with chapter 411 of the Government Code; (4) the marked fingerprints
under section 552.101 of the Government Code in conjunction with section 560.003 of the
Government Code; (5) the information we have marked under sections 552.101 and 552.102
of the Government Code in conjunction with common-law privacy, and (6) the driver’s
license information we have marked under section 552.130 of the Government Code. The
department must also withhold the information we have marked under section 552.117(a)(2)
—ofthe Government Code; however, the department must only-withhold eellulartelephoneand- - - s -
pager numbers if the employee at issue paid for the cellular or pager service with his own
funds. The remaining submitted information must be released.*

This letter ruling is limited to the particular information at issue in this request and limited
- to the facts as presented to us; therefore, this ruling must not be relied upon as a previous .
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the

2Section 552.117(a)(2) applies to peace officers as defined by article 2.12 of the Code of Criminal
Procedure.

*As our ruling is dispositive, we need not address your remaining arguments against disclosure of this
information. : '

“We note the remaining information contains a social security number that the department may
withhold pursuant to section 552.147(b) of the Government Code. See Gov’t Code § 552.147(b) (governmental
body may redact social security number without necessity of requesting decision from this office under the Act).

/
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responsibilities, please visit our website at hitp:/www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General at (512) 475-2497.

Sincerely,

K: aren E. Stack ”

Assistant Attorney General
Open Records Division

KES/ce

Ref:  ID# 350340
.EliC. | Sﬁbnrﬁttre'dr dorcuments

c: Requestor
o “(w/o enclosures)




