AN

ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

August 4, 2009

Ms. Robin J. Chapman

Assistant General Counsel

Texas Department of State Health Services
P.O. Box 149347

Austin, Texas 78714-9347,

OR2009-10775

Dear Ms. Chapman:

You ask whether certain information is subject to required public disclosuré under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
~ assigned ID# 351031 (DSHS File No. 15355-2009).

The Texas Department of State Health Services (the “department”) received a request for all
documents regarding a complaint filed by a named individual. You claim that the submitted
information is excepted from disclosure under sections 552.101, 552.136, and 552.137 of the
Government Code. We_ have considered the exceptions you claim and reviewed the
submitted information. :

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This section encompasses information protected by other statutes.
Section 552.101 of the Government Code encompasses section 290dd-2 of title 42 of the
United States Code, which provides in relevant part:

(a) Requirement. Records of the identity, diagnosis, prognosis, or treatment
of any patient which are maintained in connection with the performance of
any program or activity relating to substance abuse education, prevention,
training, treatment, rehabilitation, or research, which is conducted, regulated,
or directly or indirectly assisted by any department or agency of the United
States shall, except as provided in subsection (e) of this section, be
confidential and be disclosed only for the purposes and under the
circumstances expressly authorized under subsection (b) of this section.
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42 U.S.C. § 290dd-2(a); see also 42 C.F.R. § 2.1 (records of identity, diagnosis, prognosis,
or treatment of any patient which are maintained in connection with performance of drug
abuse prevention function conducted, regulated, or directly or indirectly assisted by any
department or agency of United States are generally confidential). You state that portions
of the records at issue were obtained from two different mental health facilities and are not
subject to redisclosure. We understand that the facilities at issue are federally funded
substance abuse treatment programs. We note that federal law allows for the release of a.
patient’s substance abuse records upon proper written consent. 42 C.F.R. §§ 2.15, .31, .33;
see 42 U.S.C. § 290dd-2(b)(1). Accordingly, based upon your representations and our
review, we conclude that the facility records you have marked may be released only as
provided under section 290dd-2 of'title 42 of the United States Code and sections 2.15, 2.31,
and 2.33 of title 42 of the Code of Federal Regulations.'

Next, you seek to withhold portions of the remaining information under section 552.101 in
conjunction with chapter 611/ of the Health and Safety Code, which provides for the
. confidentiality of records created or maintained by a mental health professional.
Section 611.002(a) states that “[clommunications between a patient and a professional, and
records of the identity, diagnosis, evaluation, or treatment of a patient that are created or
maintained by a professional, are confidential.” Health & Safety Code § 611.002(a).
Section 611.001 defines a “professional” as (1) a person authorized to practice medicine, (2)
a person licensed or certified by the state to diagnose, evaluate or treat mental or emotional
conditions or disorders, or (3) a person the patient reasonably believes is authorized,
licensed, or certified. /d. § 611.001(b). Sections 611.004 and 611.0045 provide for access
to mental health records only by certain individuals. See Open Records Decision No. 565
(1990). You state that the remaining information you have marked under section 611.002
constitutes confidential mental health treatment records. Upon review, we agree that this
information constitutes mental health records, which may only be released in accordance
with the access provisions of sections 611.004 and 611.0045 of the Health and Safety Code.*

You raise common-law and constitutional rights of privacy for the remaining information.
Section 552.101 also encompasses the doctrine of common-law privacy, which protects
information that (1) contains highly intimate or embarrassing facts, the publication of which
would be highly objectionable to a reasonable person, and (2) is not of legitimate concern to
the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976).
The types of information considered intimate and embarrassing by the Texas Supreme Court
in Industrial Foundation included information relating to sexual assault, pregnancy, mental
or physical abuse in the workplace, illegitimate children, psychiatric treatment of mental
disorders, attempted suicide, and injuries to sexual organs. Id. at 683. This office has also

'As our ruling is dispositive for the information you have marked under section section 290dd-2 of
title 42 of the United States Code, we need not address your remaining arguments for that information.

?As our ruling is &iépositive for the information you have marked under section 61 1.002(a) of the
Health and Safety Code, we need not address your remaining arguments for that information.
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found that personal financial information not relating to a financial transaction between an
individual and a governmental body is excepted from required public disclosure. See Open
Records Decision Nos. 600 (1992) (employee’s designation of retirement beneficiary, choice
of insurance carrier, election of optional coverages, direct deposit authorization, forms
allowing employee to allocate pre-tax compensation to group insurance, health care or
dependent care), 545 (1990) (deferred compensation information, participation in voluntary
investment program, election of optional insurance coverage, mortgage payments, assets,
bills, and credit history). Additionally, this office has found that some kinds of medical
information or information indicating disabilities or specific illnesses is protected by
common-law privacy. See Open Records Decision Nos. 470 (1987) (illness from severe
emotional and job-related stress), 455 (1987) (prescription drugs, illnesses, operations, and
physical handicaps). )

Constitutional privacy under section 552.101 protects two kinds of interests: (1) the right
to make certain kinds of decisions independently and (2) an individual’s interest in avoiding
disclosure of a personal matter. See Whalen v. Roe, 429 U.S. 589, 599-600 (1977); Open
Records Decision Nos. 600 at 3-5 (1992), 478 at 4 (1987), 455 at 3-7 (1987). The firstis the
interest in independence in making certain important decisions related to the “zones of
privacy,” pertaining to marriage, procreation, contraception, family relationships, and child
rearing and education, that have been recognized by the United States Supreme Court. See
Fadjov. Coon, 633 F.2d 1172 (5th Cir. 1981); ORD 455 at 3-7. The second constitutionally
" protected privacy interest is in freedom from public disclosure of certain personal matters.
See Ramie v. City of Hedwig Village, Tex., 765 F.2d 490 (5th Cir. 1985); ORD 455 at 6-7.
This aspect of constitutional privacy balances the individual’s privacy interest against the
public’s interest in the information. See ORD 455 at 7. Constitutional privacy under
section 552.101 is reserved for “the most intimate aspects of human affairs.” Id. at 8
(quotmg Ramie, 765 F.2d at 492).

Upon review, we find that the remaining submitted information is intimate or embarrassing
and of no legitimate public interest. Accordingly, the department must withhold the
* remaining information you have marked under section 552.101 of the Government Code in
conjunction with common-law privacy.’

In summary, the department may only release the facility records you have marked if the
department receives a proper consent as provided under section 290dd-2 of title 42 of the
United States Code and sections 2.15, 2.31, and 2.33 of title 42 of the Code of Federal
Regulations. The marked mental health record may only be released in accordance with
sections 611.004 and 611.0045 of the Health and Safety Code. The department must
withhold the remaining information you have marked under section 552.101 of the
Government Code in conjunction with common-law privacy.

3 As our ruling is dispositive for the information you have marked under common-law privacy, we need
not address your remaining arguments for that information.
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This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http:/www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General at (512) 475-2497.

Sincerely,

Lt e—

Sarah Casterline

Assistant Attorney General
Open Records Division
SEC/l

Ref: ID# 351031

Enc. Submitted documents

c: Requestor
(w/o enclosures)




