
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

August 7, 2009

Ms. Jakki A. Hansen & Ms. Pauline E. Higgins
General Counsel
Metropolitan Transit Authority ofHarris County
P.O. Box 61429
Houston, Texas 77208-1429

OR2009-11000

Dear Ms. Hansen & Ms. Higgins:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 351489 (MTA No. 2009-0179).

The Metropolitan Transit Authority ofHarris County ("METRO") received a request for the
personnel· and disciplinaty files of two named METRO officers involved in a specified
incident. 1 You claim that the submitted information is excepted from disclosure under
section 552.103 ofthe Government Code. We have considered the exception you claim and
reviewed the submitted information.

Section 552.103 of the Governmental Code provides a~ follows:

(a) Infonnation is excepted from [required public disclosure] if it is
infonnation relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a patiy or to which an officer or.
employee of the state or a political subdivision, as a consequence of the
person's office or employment, is or may be a party.

IWe note the requestor has excluded social securitynumbers from her request. Accordingly, any social
security numbers within the submitted documents are not responsive to the request for information. This ruling
does not address the public availability of any information that is not responsive to the request and METRO
is not required to release that information in response to the request.
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(c) Infonnationrelating to litigation involving a governmental body or an
officer or employee of a governmental body is excepted from disclosure
under Subsection (a) onlyifthe litigation is pending orreasonablyanticipated
on the date that the requestor applies to the officer for public infonnation for
access to or duplication of the infonnation.

Gov't Code § 552.1 03(a), (c). A governmental body that claims an exception to disclosure
under section 552.103 of the Government Code has the burden ofproviding relevant facts
and documents to show that the section 552.103(a) exception is applicable in a particular
situation. The test for meeting this burden is a showing that (1) litigation is pending or
reasonably anticipated on the date the governmental body received the request, and (2) the
infonnation at issue is related to that litigation. Univ. of Tex. Law Sch. v. Tex. Legal
Found., 958 S.W.2d 479, 481 (Tex. App.-Austin 1997, no pet.); Heard v. Houston Post
Co., 684S.W.2d 210,212 (Tex. App.--:Houston [lstDist.1J984, writrefdn.r.e.);Qpen
Records Decision No. 551 at 4 (1990). A governmental bodymust satisfyboth prongs ofthis
test for infonnation to be excepted under section 552.1 03(a). See ORD 551 at 4.

The question of whether litigation is reasonably anticipated must be detennined on a
case-by-case basis. See Open Records Decision No. 452 at 4 (1986). To establish that
litigation is reasonably anticipated, a governmental body must provide this office with
"concrete evidence showing that the. claim that litigation may ensue is more than mere
conjecture." Id. Concrete evidence to support a claim that litigation is reasonably
anticipated may include, for example, the governmental body's receipt ofa letter containing
a specific threat to sue the governmental body from an attorney for a potential opposing
party.2 Open Records Decision No. 555 (1990); see Open Records Decision No. 518 at 5
(1989) (litigation must be "realistically contemplated"). On the other hand, this office has
detennined that ifan individual publicly threatens to bring suit against a governmental body,
but does not actually take objective steps toward filing suit, litigation is not reasonably
anticipated. See Open Records Decision No. 331 (1982). Further, the fact that a potential
opposing party has hired an attorney who makes a request for infonnation does not establish
that litigation is reasonably anticipated. Open Records Decision No. 361 (1983).

In this instance, you state the submitted 'information pertains to the METRO officers
involved in a shooting incident in which an individual was allegedly injured. You inforni.
us that METRO has received notice from the individual's law finn stating they represent the
injured individual. The individual's attorney spoke with METRO regarding his client's

2Among other examples, this office has concluded that litigation was reasonably anticipated where the
opposing party took the following objective steps toward litigation: (1) filed a complaint with the Equal
Employment Opportunity Commission, see Open Records Decision No. 336 (1982); (2) hired an attorney who
made a demand for disputed payments and threatened to sue ifthe payments were not made promptly, see Open
Records Decision No. 346 (1982); and (3) threatened to sue on several occasions and hired an attorney, see
Open Records Decision No. 288 (1981).
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claims, and "the conversation with the claimant's attorney led [METRO] to very strongly
anticipate litigation." However, you do not state or provide any evidence demonstrating that
the individual or his attorney has taken any objective step toward filing litigation against
METRO as of the date METRO received the request. Accordingly, we find that you have
failed to establish by concrete evidence that METRO reasonably anticipated litigation when
it received this request for information. See Gov't Code § 552.103(c). We therefore
conclude METRO may not withhold the submitted information under section 552.103 ofthe
Government Code.

Section 552.101 ofthe Government Code excepts from disclosure "information considered
to be confidential by law, either constitutional, statutory, or by judicial decision."3 Gov't
Code § 552.101. This exception encompasses infonnation that other statutes make
confidential. The submitted infonnation contains an ST-3 accident report form that appears
to have been completed pursuant to chapter 550 of the Transportation Code. See Transp.
Code § 550.064 (officer's accident report). Section 550.065(b) ofthe Transportation Code
states. that, exceptaspro_vid~d by _subs_ectioll. (c),ac~icl(~111 Jc;:PQrt~ .axe. privilt::gt::<f fllJ.c:l
confidential. Section 550.065(c)(4) provides for release ofaccident reports to a person who
provides two ofthe following three pieces ofinformation: (1) date ofthe accident; (2) name
of any person involved in the accident; and (3) specific location of the accident. Id.
§ 550.065(c)(4). Under this provision, a governmental entity is required to release a copy
of an accident report to a person who provides the governmental entity with two or more
pieces of information specified by the statute. !d. In this instance, the requestor has not
provided METRO with two of the three requisite pieces of information. Therefore, the
submitted ST-3 report, which we have marked, must be withheld under section 552.101 of
the Government Code in conjunction with section 550.065 ofthe Transportation Code.

We note that some of the remaining information is excepted under section 552.117 of the
Government Code. Section 552.117(a)(2) excepts from disclosure the home address, home.
telephone number, and social security number ofa peace officer, as well as information that
reveals whether the peace officer has family members, regardless of whether the peace
officer complies with sections 552.024 or 552.1175 ofthe Government Code. We also note
that section 552.117(a)(2) encompasses a peace officer's cellular telephone and pager
numbers if the officer, personally pays for the cell or pager service. See Open Records
Decision No. 670 at 6 (2001); see also ORD 506 at 5-6 (section 552.117 not applicable to
cellular mobile phone numbers paid for by governmental body and intended for official use).
Section 552.117(a)(2) adopts the definition ofpeace officer found at article 2.12 ofthe Code
of Criminal Procedure. Accordingly, METRO must withhold the information we have
marked under section 552.117(a)(2).

3The Office ofthe Attorney General will raise mandatory exceptions ~nbehalfofagovernmental body,
but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1987),479
(1987).
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We also note that some of the remaining information is subject to section 552.130 ofthe
Government Code. Section 552.130 excepts from disclosure "information [that] relates to
... a motor vehicle operator's or driver's license or pennit issued by an agency of this state
[or] a motor vehicle title or registration issued by an agency of this state." Gov't Code
§ 552.130. METRO must withhold the Texas motor vehicle record information we have
marked under section 552.130.

In summary, METRO must withhold the ST-3 report we have marked under section 552.101
.of the Government Code in conjunction with section 550.065 of the Transportation Code.
METRO must also withhold the personal information ofthe peace officers we have marked
under section 552.117(a)(2),and the Texas motor vehicle record information we have marked
under section 552.130. The remaining responsive information must be released to the
requestor.

This letter ruling is limited to the particular information at issue in this request and limited
.. to the.facts as presented to us;.therefor~,thisruling illllstngtlJe r~li~clllRQl1 a.§ ~pr~V!QlIS

determination regarding any other information or any other circumstances.

This ruling triggersjmportant deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor.' For more information concerning those rights and·
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attorney General's Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney General at (512) 475-2497.

Sincerely,

Sarah Casterline
Assistant Attorney General
Open Records Division

SEC/rl

Ref: ID# 351489

Ene. Submitted documents

c: Requestor
. (w/o enclosures)


