ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

August 13, 2009

Ms. Thao La

Assistant District Attorney
Dallas County District Attorney
411 Elm Street, 5th Floor
Dallas, Texas 75202

OR2009-11354

Dear Ms. La;

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 352121. '

The Dallas County Juvenile Department (the “county”) received a request for thirteen
categories of information pertaining to the county Juvenile Justice Charter School (the
“charter school”), including the personnel files of two named individuals, e-mail
correspondence between three named individuals, and information pertaining to the county
and the Texas Assessment of Knowledge and Skills (“TAKS”). You state that you will
release to the requestor information responsive to categories 1,2, 4, 5,6,7, 8,11, 12, and 13
of the request. You claim the submitted information is excepted from disclosure under
sections 552.101 and 552.111 of the Government Code. We have considered the exceptions
you claim and reviewed the submitted information.

Initially, we note that some of the submitted e-mails are not responsive to the instant request
because they were created after the date the instant request for information was received.
This ruling does not address the public availability of any information that is not responsive
to the request and the county is not required to release that information in response to the
request.

‘Next, we note that the United States Department of Education Family Policy Compliance
Office has informed this office that FERPA does not permit state and local educational
authorities to disclose to this office, without parental or an adult student’s consent,
unredacted, personally identifiable information contained in education records for the
purpose of our review in the open records ruling process under the Act.! Consequently, state

lA copy of this letter may be found on the Office of the Attorney General’s website:
http://www.oag.state.tx.us/open/20060725usdoe.pdf.
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and local educational authorities that receive a request for education records from a member
of the public under the Act must not submit education records to this office in unredacted
form, that is, in a form in which “personally identifiable information” is disclosed. See 34
C.F.R. § 99.3 (defining “personally identifiable information”). 'You have submitted, among
other things, unredacted education records that are maintained by the charter school.
Because our office is prohibited from reviewing education records to determine whether
appropriate redactions under FERPA have been made, we will not address the applicability
of FERPA to any of the submitted information. Such determinations under FERPA must be
made by the educational authority in possession of the education records.

Section 552.101 excepts from disclosure “information considered to be confidential by law,
either constitutional, statutory, or by judicial decision.” Gov't Code § 552.101. This
exception encompasses information that other statutes make confidential. You raise
section 552.101 in conjunction with section 21.355 of the Education Code, which provides
that “[a] document evaluating the performance of a teacher or administrator is confidential.”
Educ. Code § 21.355. This office has interpreted section 21.355 to apply to any document
that evaluates, as that term is commonly understood, the performance of a teacher or an
administrator. See Open Records Decision No. 643 at 3 (1996). In Open Records Decision
No. 643, we determined that a “teacher” for purposes of section 21.355 means a person who
(1)isrequired to and does in fact hold a teaching certificate under subchapter B of chapter 21
of the Education Code or a school district teaching permit under section 21.055 and (2) is

. engaged in the process of teaching, as that term is commonly defined, at the time of the

evaluation. See id. at 4. We also determined that an “administrator” for purposes of
section 21.355 means a person who (1) is required to and does in fact hold an administrator’s
certificate under subchapter B of chapter 21 of the Education Code and (2) is performing the
functions of an administrator, as that term is commonly defined, at the time of the evaluation.

.

You contend that the information you have identified as rcsponsivé to categories 3 and 10
of the request are evaluation documents of county teachers and administrators. Based on

- your representations and our review, we agree that the information we have marked consists

of teacher evaluations subject to section 21.355. Accordingly, the county must withhold the
information we have marked under section 552.101 of the Government Code in conjunction
with section 21.355 of the Education Code. However, we find that the remaining documents
do not constitute evaluations for purposes of section 21.355. Thus, the county may not
withhold any of the remaining information under section 552.101 of the Government Code
in conjunction with section 21.355 of the Education Code. As you raise no further
exceptions to disclosure for the information responsive to categories 3 and 10 of the request,
this remaining information must be released to the requestor.

We next address your arguments to withhold the information responsive to category 9 of the
request. As it is your most encompassing exception, we first address you assertion that this
information is excepted from disclosure under section 552.111 of the Government Code.

- Section 552.111 excepts from disclosure “an interagency or intraagency memorandum or

letter that would not be available by law to a party in litigation with the agency.” Gov’t Code
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§ 552.111. This exception encompasses the deliberative process privilege. See Open
Records Decision No. 615 at 2 (1993). The purpose of section 552.111 is to protect advice,
opinion, and recommendation in the decisional process and to encourage open and frank
discussion in the deliberative process. See Austin v. City of San Antonio, 630
S.W.2d 391, 394 (Tex. App.—San Antonio 1982, no writ); Open Records Decision No. 538
at 1-2 (1990).

In Open Records Decision No. 615, this office re-examined the statutory predecessor to
section 552.111 in light of the decision in Texas Department of Public Safety v.
Gilbreath, 842 S.W.2d 408 (Tex. App.—Austin 1992, no writ). We determined that
section 552.111 excepts from disclosure only those internal communications that consist of
advice, recommendations, opinions, and other material reflecting the policymaking processes
of the governmental body. See ORD 615 at 5. A governmental body’s policymaking
functions do not encompass routine internal administrative or personnel matters, and
disclosure of information about such matters will not inhibit free discussion of policy issues
among agency personnel. Id.; see also City of Garland v. Dallas Morning News, 22
S.W.3d 351 (Tex. 2000) (section 552.111 not applicable to personnel-related
communications that did not involve policymaking). A governmental body’s policymaking
functions do include administrative and personnel matters of broad scope that affect the
governmental body’s policy mission. See Open Records Decision No. 631 at 3 (1995).
Further, section 552.111 does not protect facts and written observations of facts and events
that are severable from advice, opinions, and recommendations. See ORD 615 at 5. But if
factual information is so inextricably intertwined with material involving advice, opinion,
or recommendation as to make severance of the factual data impractical, the factual
information also may be withheld under section 552.111. See Open Records Decision
No. 313 at 3 (1982).

Section 552.111 can also encompass communications between a governmental body and a
third-party consultant. See Open Records Decision Nos. 631 at 2 (1995) (section 552.111
encompasses information created for governmental body by outside consultant acting at
governmental body’s request and performing task that is within governmental body’s
authority), 561 at 9 (1990) (section 552.111 encompasses communications with party with
which governmental body has privity of interest or common deliberative process), 462 at 14
(1987) (section 552.111 applies to memoranda prepared by governmental body’s
consultants). For section 552.111 to apply, the governmental body must identify the third
party and explain the nature of its relationship with the governmental body. Section 552.111
isnot applicable to a communication between the governmental body and a third party unless
the governmental body establishes it has a privity of interest or common deliberative process
with the third party. See ORD 561 at 9.

You claim that the submitted e-mails consist of internal communications, discussion, and
recommendations among county personnel and administrators about changes in procedure
and policy for the charter school campus and central office administration. Based upon your
representations and our review of the information at issue, we agree that the county may
withhold the information we have marked under section 552.111 of the Government Code.
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However, we note that portions of the remaining information consist of purely routine
administrative or personnel matters or factual information. Further, we note that portions of
the remaining information consist of communications with third parties. We find that the
county has not established privity of interest or common deliberative process with these
parties. Accordingly, the deliberative process privilege of section 552.111 is not applicable
to this information and the county may not withhold any portion of the remaining
information on that basis.

Section 552.111 of the Government Code also encompasses the attorney work product
privilege found in rule 192.5 of the Texas Rules of Civil Procedure. City of Garland v.
Dallas Morning News, 22 S.W.3d 351, 360 (Tex. 2000); Open Records Decision No. 677
at 4-8 (2002). Rule 192.5 defines work product as:

(1) material prepared or mental impressions developed in anticipation of
litigation or for trial by or for a party or a party’s representatives, including
the party’s attorneys, consultants, sureties, indemnitors, insurers, employees,
or agents; or

(2) a communication made in anticipation of litigation or for trial between a
party and the party’s representatives or among a party’s representatives,
including the party’s attorneys consultants, sureties, indemnitors, insurers,
employees or agents.

TEX. R. CIv. P. 192.5. A governmental body seeking to withhold information under this
exception bears the burden of demonstrating that the information was created or developed
- for trial or in anticipation of litigation by or for a party or a party’s representative. Id.;
ORD 677 at 6-8. In order for this office to conclude the information was made or developed
in anticipation of litigation, we must be satisfied: (a) a reasonable person would have
concluded from the totality of the circumstances surrounding the investigation there was a
substantial chance litigation would ensue; and (b) the party resisting discovery believed in
good faith there was a substantial chance litigation would ensue and [created or obtained the
information] for the purpose of preparing for such litigation. See Nat'l Tank Co. v.
Brotherton, 851 S.W.2d 193,207 (Tex. 1993). A “substantial chance” of litigation does not
mean a statistical probability, but rather “that litigation is more than merely an abstract
possibility or unwarranted fear.” Id. at 204; ORD 677 at 7. The second prong of the work
product test requires the governmental body to show the documents at issue contain the
“attorney’s or the attorney’s representative’s mental impressions, opinions, conclusions, or
legal theories. TEX. R. C1v. P. 192.5(b)(1). A document containing core work product
information that meets both prongs of the work product test is confidential under rule 192.5,
provided the information does not fall within the purview of the exceptions to the privilege
enumerated in rule 192.5(c). Pittsburgh Corning Corp. v. Caldwell, 861 S.W.2d at 427.

As previously stated, a governmental body bears the burden of establishing the applicability
of the work product privilege to information it seeks to withhold under section 552.111 of
the Government Code. You argue that the e-mails at issue should be excepted from
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disclosure because they were generated by the county for communication with the relevant
internal administrative individuals regarding concerns and recommendations for handling
certain situations and cases involving the students or employees. However, uponreview, we
find that you have failed to adequately demonstrate how any of the information at issue was
created or developed for trial or in anticipation of litigation. Consequently, you have failed
to demonstrate the applicability of section 552.111 of the Government Code to any of the
remaining information responsive to category 9 of the request. Thus, the county may not
withhold any of the remaining information at issue under the attorney work product
exception of section 552.111 of the Government Code.

You next assert that portions of the remaining information are confidential under
section 552.101 in conjunction with section 58.005 of the Famlly Code. Section 58.005 of
the Family Code states in pertinent part:

(a) Records and files concerning a child, including personally identifiable
information, and information obtained for the purpose of diagnosis,
examination, evaluation, or treatment or for making a referral for treatment
of a child by a public or private agency or institution providing supervision
of a child by arrangement of the juvenile court or having custody of the child
under order of the juvenile court may be disclosed only to: -

(1) the professional staff or consultants of the agency or

institution;

(2) the judge, probation officers, and professional staff or
consultants of the juvenile court; '

(3) an attorney for the child,

(4) a governmental agency if the disclosure is required or
authorized by law;

(5) a person or entity to whom the child is referred for
treatment or services if the agency or institution disclosing the
information has entered into a written confidentiality
agreement with the person or entity regarding the protection
of the disclosed information;

(6) the Texas Department of Criminal Justice and the Texas
Juvenile Probation Commission for the purpose of
maintaining statistical records of recidivism and for diagnosis
and classification; or
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(7) with leave of the juvenile court, any other person, agency,
or institution having a legitimate interest in the proceeding or
in the work of the court.

Fam. Code § 58.005(a). Upon review, we find that portions of the remaining information
consist of information concerning a child that was in the custody of the county. Thus, the
county must withhold the information we have marked under section 552.101 of the
Government Code in conjunction with section 58.005 of the Family Code. However, we find
that the remaining information does not pertain to a child and consists of administrative
information pertaining to the charter school. Thus, the remaining information is not
confidential for purposes of section 58.005 of the Family Code, and none of the remaining
information may be withheld on that basis.

Section 552.101 also encompasses section 58.007 of the Family Code. Section 58.007 of the
Family Code states in pertinent part:

(b) Except as provided by Article 15.27, Code of Criminal Procedure, the
records and files of a juvenile court, a clerk of court, a juvenile probation
department, or a prosecuting attorney relating to a child who is a party to a
proceeding under this title are open to inspection only by:

(1) the judge, probation officers, and professional staff or
consultants of a juvenile court; -

(2) ajuvenile justice agency as that term is defined by Section
58.101; ‘ '

(3) an attorney for a party to the proceeding;

(4) a public or private agency or institution providing
supervision of the child by arrangement of the juvenile court,
or having custody of the child under juvenile court order; or

(5) with leave of the juvenile court, any other person, agency,
or institution having a legitimate interest in the proceeding or
in the work of the court.

Fam. Code § 58.007(b). Upon review, we find that you have failed to demonstrate that any
portion of the remaining information consists of records of a child who is a party to a
proceeding under this title. Accordingly, no portion of the remaining information may be
withheld under section 552.101 in conjunction with section 58.007 of the Family Code.

Section 552.101 also encompasses the doctrine of common-law privacy, which protects
information that (1) contains highly intimate or embarrassing facts the publication of which
would be highly objectionable to a reasonable person and (2) is not of legitimate concern to
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the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976).
The types of information considered intimate and embarrassing by the Texas Supreme Court
‘in Industrial Foundation included information relating to sexual assault, pregnancy, mental
or physical abuse in the workplace, illegitimate children, psychiatric treatment of mental
disorders, attempted suicide, and injuries to sexual organs. Id. at 683. This office has found
that some kinds of medical information or information indicating disabilities or specific
illnesses are excepted from required public disclosure under common-law privacy. See Open
Records Decision No. 455 (1987) (prescription drugs, illnesses, operations, and physical
handicaps). Wehave marked the information that is confidential under common-law privacy
and that the county must withhold under section 552.101.

We note that section 552.117 of the Government Code may be applicable to portions of the
submitted information.> Section 552.117(a)(1) of the Government Code excepts from
disclosure the current and former home addresses, telephone numbers, social security
numbers, and family member information of current or former officials or employees of a
governmental body who request that this information be kept confidential under
section 552.024 ofthe Government Code. Gov’t § 552.117(a)(1). Whether a particular piece
of information is protected under section 552.117(a)(1) must be determined at the time the
request for it is made. See Open Records Decision No. 530 at 5 (1989). Thus, pursuant to
~section 552.117(a)(1), if the employees at issue made a timely election to keep their
information confidential, then the county must withhold the employees’ personal
information. Accordingly, we have marked the information that must be withheld under
section 552.117(a)(1) if that section applies. However, if the employees did not make a
timely election to keep their information confidential, it must be released to the requestor
along with the remaining submitted information.

We also note that portions of the remaining information are subject to section 552.137 of the
Government Code. Section 552.137 excepts from disclosure “an e-mail address of a member
of the public that is provided for the purpose of communicating electronically with a
governmental body” unless the member of the public consents to its release or the e-mail
address is of a type specifically excluded by subsection (c). Gov’t Code § 552.137(a)-(c).
We have marked e-mail addresses which do not appear to be of a type specifically excluded
by section 552.137(c). Therefore, the county must withhold the marked e-mail addresses
pursuant to section 552.137 of the Government Code, unless the county has received consent
for their release. »

In summary, the county must withhold the information we have marked under
section 552.101 in conjunction with section 21.355 of the Education Code. The county may
withhold the information we have marked under section 552.111. The county must withhold
the information we have marked under section 552.101 in conjunction with section 58.005

’The Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480
(1987), 470 (1987). ' :
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of the Family Code and common-law privacy. If the employees at issue made a timely
election to keep their information confidential, then the county must withhold the employees’
personal information under section 552.117(a)(1). Lastly, the county must withhold the e-
mail addresses we have marked under section 552.137. The remaining information must be
released to the requestor.®

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
‘determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at hitp://www.oag. state.tx.us/open/index_orl.ph
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General at (512) 475-2497. : 1

Sincerely,
7

e
et

Adam Leiber

Assistant Attorney General
Open Records Division
ACLAl | N
Ref: ID# 352121

Enc. Submitted documents

c: Requestor
(w/o enclosures)

*We note the remaining information contains a social security number. Section 552.147(b) of the
Government Code authorizes a governmental body to redact a living person’s social security number from
public release without the necessity of requesting a decision from this office under the Act. Gov’t Code
§ 552.147. '




