
August 20, 2009

Mr. James Mu
Assistant General Counsel
Office of the General Counsel
Texas Department of Criminal Justice
P.O. Box 4004
Huntsville, Texas 77342-4004

Mr. Jolm C. West
General Counsel
Office of Inspector General
Texas Depal1ment of Criminal Justice
P.O. Box 13084
Austin, Texas 78711

0R2009-11745

Dear Mr. Mu and Mr. West:

You aslii whether .celiain infol111ation is subj ect to required public disclosure under the
Public Inf01111ation Act (the "Act"), chapter 552 ofthe GovenU11ent Code. Your request was
assigned ID# 352820.

The Texas Department of Criminal Justice (the "department") received a request for all
information pertaining to the misconduct ofanamed employee. The department's Office of
the Genyral Counsel (the "OGC") and the department's Office ofthe Inspector General (the
"DIG') have subl:nitted separate briefs to this office. The OGC states it will release some of
the responsive infol1nation. The OGC states the responsive information it has submitted to
this office for review is excepted from disclosure under section 552.134 of the Government
Code. The OIG states it has released some of the requested infol1nation with redactions
pursuant to the previous detel1nination issued to the department in Open Records Letter
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No. 2005-01067 (2005)1 and section 552.147 ofthe Government Code.2 The OIG states that·
some responsive inf01111ation has been destroyed pursuant to the department's record
retention schedule. 3 The OIG claims that the infol111ation it has submitted is excepted from
disclosure under sections 552.101 and 552.134 of the Govemment Code. We have

. considered the claimed exceptions and reviewed the submitted infonnation.

Initially, the OIG states a portion of the submitted infom1ation is the subj ect of a previous
. detennination. This office issued Open Records Letter No. 2004-6370 (2004), which serves

as a previous detel111ination under section 552.301(a) of the Oovemment Code for the
department with respect to shift rosters. Therefore, pursuant to that previous dete1111ination,
the OIG may withhold the submitted shift roster under section 552.108(b)(1) of the
Oovemment Code. See Open Records Decision No. 673 at 7-8 (2001) (establishing criteria
for previous detem1inations).

Section 552.1340fthe Govenunent Code relates to ilU11ates ofthe department and provides
in relevant pmi:

(a) Except as provided by Subsection (b) or by Section 552.029 [of the
Goyemment Code], infol111ation 0btained or maintained by the [department]
is excepted from [required public disclosure] if it is infol111atioll about an
ilU11ate who is confined in a facility operated by or under a contract with the
department.

Oov't Code § 552.134(a). Section 552.134 is explicitly made subject to section 552.029,
which provides in relevant part:

[n]otwithstanding ... Section 552.134, the following infom1ation about an
inmate who is confined in a facility operated by or under a contract with the
[depmiment] is subject to required disclosure under Section 552.021:

I Open Records Letter No. 2005-01067 authorizes the department to withhold the present and fonner
home addresses and telephone numbers, social security numbers, and family member information of its cun-ent
or fornler employees under section 552.117(a)(3) of the Govenmlent Code, regardless of whether the current
or fonner employee complies with section 552.1175 of the Government Code, without the necessity of
requesting a decision under. the Act. See Open Records Decision No. 673 (2001) (listing elements offirst type
ofprevious deternunatibn under section 552.301(a)).

2 Section 552.147(b) of the Govetnment Code authorizes a govel11mental body to reda,ct a living
person's social security number from public release without the necessity of requesting a decision from this
office under the Act. See Gov't Code § 552.147(b).

3 The Act does not require a govenunental body to release information that did not exist when a request
for inf01111ation was received. See Eeon. Opportunities Dev. Corp. 11, Bustamante, 562 S.W.2d 266,267-68
(Tex. Civ. App,-San Antonio 1978, writ dism'd); Open Records Decision Nos. 605 at 2 (1992), 452 at 3
(1986),362 at 2 (1983).
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(8) basic inf01111ation regarding the death of an inmate in custody, an
incident involving the use of force, or an alleged crime involving the
inmate.

Ie!. §552.029(8). The submitted information consists ofinvestigations related to the alleged
mistreatment of inmates confined in a facility operated by or under contract with the
department. Thus, we agree portions of the submitted information are subject to
section 552.134. We note, however, case numbers UF.13.3250.98 and UF.20.3812.99
periain to alleged uses of force. Basic information regarding a use of force is subject to

.required disclosure urider section 552.029(8) of the Govenullent Code. Basic information
includes, among other things, names ofirIDlates directly involved in the incident. Therefore,
the inmate's identifying inf01111ation in case numbers UF.l3.3250.98 and UF.20.3812.99 is
sllbject to release under section 552.029(8) and may not be withheld under section 552.134.
Furthel1110re, the remaining infol111ation periains to alleged misconduct by a fonner
conections officer. This disciplinary inf0l111ation does not constitute infonnation about an
inmate for purposes ofsection 552.134 andmaynot bewithlleld on that basis. Consequently,
no part of the remaining infol111ation may be withheld under section 552.134 of the
Govenunent Code.4

We note some ofthe remaining infonnation falls within the scope ofsection 552.117 ofthe
Govel11l11ent Code.s Section 552.117(a)(3) excepts from public disclosure the present and
f0l111erhome addresses and telephone 11l11nbers,'social security numbers, and family member
infoTI11ation of CUlTent or fonner employees ofthe department or the predecessor in function
of the depmiment or any division of the depmiment, regardless of whether the CUlTent or
former employee complies with section 552.1175 of the Govenunent Code. Id.
§ 552.117(a)(3). Therefore, the depmiment must withhold the infonnation we have marked
pursuant to section 552.117(a)(3) ofthe Govel11ment Code.

In summary, the depatiment must withhold the inf0l111ation we have marked under
section 552.134 ofthe Goveniment Code and section 552.117 ofthe Government Code. The
remaining inf0l111ation must be released.

This letter ruling is limited to the pmiicular infonnation at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination reg~rding any other irifol111ation or any other c~rcumstances.'

4 As our ruling is dispositive, we need not address your remaining argument agail1St disclosure of this
information.

5 The Office of the Attorney General will raise a mandatory excepti9n on behalf of a govel11l11ental
body, but ordinarily "villnot raise other exceptions. Open Records Decision Nos. 481 (1987),480 (1987), 470
(1987),
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This ruling triggers impOltant deadlines regarding the rights and responsibilities of the
gove11l111ental body and ofthe requestor. For more inf011l1ation conce11ling those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index or1.php,
or call the Office of the Attomey General's Open GoVel1U11ent Hotline, toll free,
at (877) 673-6839. Questions conceming the allowable charges for providing public
infol111ation under the Act must be directed to th .Rules Administrator ofthe Office of
the Attorney General at (512) 475-2497.

Sincerely,.&/1
Clu'is Schulz
Assistant Attomey General
Open Records Division

CS/cc

Ref: ID# 352820

Ene. Submitted documents

cc: RequestOl:
(w/o enclosur~s)


