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August 21, 2009

Ms. Rebecca Brewer

Abernathy, Roeder, Boyd & Joplin, P.C.
P.O. Box 1210

McKinney, Texas 75070-1210

OR2009-11838

--Dear Ms. Brewer: — -

You ask whether certain information is squect to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 352940.

The Town of Prosper Police Department (the “department”), which you represent, received
a request for a named officer’s personnel records, as well as all incident reports “written or
sponsored” by the named officer during a specified time period. You claim the submitted
personnel records and incident reports.are excepted from disclosure under sections 552.101,
552.102, 552.108, 552.117, 552.130, and 552.136 of the Government Code. We have
considered the exceptions you claim and reviewed the submitted information. '

Initially, we note the requestor has specifically excluded from her request the named officer’s
social security number and home addresses. Thus, any such information is not responsive
to the request. Furthermore, some of the submitted information was created after the request
was received. This information, which we have marked, is also not responsive to the request.
This decision does not address the public availability of the non-responsive information, and
that information need not be released.

Section 552.108(a)(1) of the Government Code excepts from disclosure “[iJnformation held
by a law enforcement agency or prosecutor that deals with the detection, investigation, or
prosecution of crime . . . if . . . release of the information would interfere with the detection,
investigation, or prosecution of crime.” Gov’t Code § 552.108(a)(1). A governmental body
claiming section 552.108 must reasonably explain how and why the release of the requested
information would interfere with law enforcement. See id. §§ 552.108(a)(1), .301(e)(1)(A);
‘see also Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977). You state incident report
numbers 08-03862, 08-03888, and 08-03914 pertain to pending criminal investigations.
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Based on this representation and our review, we conclude the release of these reports would
interfere with the detection, investigation,-or prosecution of crime. See Houston Chronicle
Publ’g Co. v. City of Houston, 531 S.W.2d 177 (Tex. Civ. App.—Houston [14th
Dist.] 1975), writ ref'd n.r.e. per curiam, 536 S.W.2d 559 (Tex. 1976) (court delineates law
enforcement interests that are present in active cases).

Section 552.108(a)(2) of the Government Code excepts from disclosure “[iJnformation held
by a law enforcement agency or prosecutor that deals with the detection, investigation, or
prosecution of crime . . . if it is information that deals with the detection, investigation, or
prosecution of crime only in relation to an investigation that did not result in conviction or
deferred adjudication[.]” Gov’t Code § 552.108(a)(2). Section 552.108(a)(2) is applicable
only if the information at issue relates to a concluded criminal case that did not result in a
conviction or a deferred adjudication. A governmental body that claims an exception to
disclosure under section 552.108 must. reasonably explain how and why this exception is
applicable to the information the-governmental body seeks to withhold. See id.
§ 552.301(e)(1)(A); Pruitt, 551 S.W.2d 706. You assert incident report numbers 08-03820,

0803827, 08-03836, 08-03845, 08-03864, 08-03880, 08-03881, 08-03882, 08-03883, -

08-03885, 08-03896, 08-03910, and 08-03934 pertain to criminal investigations that did not
result in convictions or deferred adjudication. Therefore, we agree section 552.108(a)(2) is
applicable to these reports.

Section 552.108 does not except from disclosure basic information about an arrested person,
an arrest, or a crime. Gov’t Code § 552.108(c). Basic information refers to the information
held to be public in Houston Chronicle, and includes the identity of the complainant and a
detailed description of the offense. See 531 S.W.2d at 186-87; Open Records Decision

No. 127 (summarizing types of information considered to be basic information). We note -

basic information described in Houston Chronicle does not include information subject to
section 552.130- of the Government Code. Therefore, with the -exception of basic
information, you may withhold report numbers 08-03862, 08-03888, and 08-03914 under
section 552.108(a)(1), and report numbers 08-03820, 08-03827, 08-03836, 08-03845,
08-03864, 08-03880, 08-03881, 08-03882, 08-03883, 08-03885, 08-03896, 08-03910, and
08-03934 under section 552.108(2)(2). We note you have the discretion to release all or part
of this information that is not otherwise confidential by law. Gov’t Code § 552.007.

.Section 552.101 of the Government Code excepts from disclosure “information considered

to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code §552.101. This section encompasses information that other statutes make confidential.
You claim the remaining information is protected under the federal Health Insurance
Portability and Accountability Actof 1996 (“HIPAA”),42U.S.C. §§ 1320d-1320d-8. Atthe
direction of Congress, the Secretary of Health and Human Services (“HHS”) promulgated
regulations setting privacy standards for medical records, which HHS issued as the Federal
Standards for Privacy of Individually Identifiable Health Information. See Health Insurance
Portability and Accountability Act of 1996, 42 U.S.C. § 1320d-2 (Supp. IV 1998)
(historical & statutory note); Standards for Privacy of Individually Identifiable Health
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Information, 45 C.F.R. Pts. 160, 164 (“Privacy Rule”); see also Attorney General Opinion
JC-0508 at 2 (2002). These standards govern the releasability of protected health
information by a covered entity. See 45 C.F.R. pts. 160, 164. Under these standards, a
covered entity may not use or disclose protected health information, except as provided by
parts 160 and 164 ofthe Code of Federal Regulations. See id. § 164.502(a). This office has
addressed the interplay of the Privacy Rule and the Act. In Open Records Decision No. 681.
(2004), we noted section 164.512 of title 45 of the Code of Federal Regulations provides a
covered entity may use or disclose protected health information to the extent such use or
disclosure is required by law and the use or disclosure complies with and is limited to the
relevant requirements of such law. See 45 C.F.R. § 164.512(a)(1). We further noted the Act
“is amandate in Texas law that compels Texas governmental bodies to disclose information
to the public.” See ORD 681 at 8; see also Gov’t Code §§ 552.002, .003, .021. We,
therefore, held the disclosures under the Act come within section 164.512(a). Consequently,
the Privacy Rule does not make information confidential for the purpose of section 552.101
of the Government Code. See Abbott v. Tex. Dep’t of Mental Health & Mental
Retardation, 212 S.W.3d 648 (Tex. App.—Austin 2006, no pet.); ORD 681 at 9; see also

“Open Records Decision No. 478 (1987) (as general rule, statutory confidentiality requires ~

express language making information confidential). Thus, because the Privacy Rule does not
make information that is subject to disclosure under the Act confidential, the department may
withhold protected health information from the public only if the information is confidential

" under other law or an exception in subchapter C of the Act applies.

Section 552.101 also encompasses the Medical Practice Act (the “MPA”), subtitle B oftitle 3

of the Occupations Code. See Occ. Code § 151.001. Section 159.002 of the MPA provides,

in part:

(a) A communication between a physician and a patient, relative to or in
connection with any professional services as a physician to the patient, is
confidential and privileged and may not be disclosed except as provided by
this chapter. - :

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient’s behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

Id. § 159.002(a)-(c). Information subject to the MPA includes both medical records and
information obtained from those medical records. See id. §§ 159.002, .004; Open Records
Decision No. 598 (1991). This. office has concluded the protection afforded by
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section 159.002 extends only to records created by either a physician or someone under the
supervision of a physician. See Open Records Decision Nos. 487 (1987), 370 (1983), 343
(1982). Medical records must be released upon the patient’s signed, written consent,
provided the consent specifies (1) the information to be covered by the release, (2) reasons
or purposes for the release, and (3) the person to whom the information is to be released.
Occ. Code §§ 159.004, .005. You claim some of the remaining information is protected
under the MPA. We have marked pre-employment physical and drug screening records
completed by a physician that we find constitute confidential medical records. The marked
medical records may only be released in accordance with the MPA. ORD 598.

Section 552.101 also encompasses section 1701.306 of the Occupations Code, which
provides in relevant part: . _

(a) The [Texas Commission on Law Enforcement Officer Standards and
Education] may not issue a license to a person as an officer or county jailer
~ unless the person is examined by:
(1) a licensed psychologist or by a psychiatrist who declares in
writing that the person is in satisfactory psychological and emotional
health to serve as the type of officer for which a license is sought; and

(2) alicensed physician who declares in writing that the person does
not show any trace of drug dependency or illegal drug use after a
physical examination, blood test, or other medical test.

(b) An agency hiring a person for whom a license as an officer or county
jailer is sought shall select the examining physician and the examining
psychologist or psychiatrist. The agency shall prepare a report of each
declaration required by Subsection (2) and shall maintain a copy of the report
on file in a format readily accessible to the commission. A declaration is not
public information.

Occ. Code § 1701.306(a)-(b). You claim the submitted L-2 (Declaration of Medical
Condition) form is confidential under section 1701.306 of the Occupations Code. Upon
review, we agree the submitted L-2 form is confidential under section 1701.306 of the
Occupations Code, and must be withheld under section 552.101 of the Government Code.

Section 552.101 also encompasses section 402.083(a) of the Labor Code, which states
“[iInformation in or derived from a claim file regarding an employee is confidential and may
not be disclosed by the [Division. of Workers’ Compensation of the Texas Department of
Insurance (the “division”)] except as provided by this subtitle[.]” Labor Code § 402.083(a).
In Open Records Decision No. 533 (1989), this office construed the predecessor to
section 402.083(a) to apply only to information the governmental body obtained from the
Industrial Accident Board, subsequently the Texas Workers’ Compensation Commission,
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and now the division. See Open Records Decision No. 533 at 3-6 (1989); see also Labor
Code § 402.086 (transferring confidentiality conferred by section 402.083(a) of the Labor
Code to information other parties obtain from division files). Accordingly, information in
the possession of the department that was not obtained from the division maynot be withheld
on the basis of section 402.083(a). We note the remaining information contains a notice to
employer letter sent to the department by the division regarding an injured employee. This
letter, which we have marked, is confidential under section 402.083(a) of the Labor Code,
and must be withheld under section 552.101 of the Government Code on this basis.

You also raise section 552.101 in conjunction with section 611.002 of the Health and Safety
Code, which is applicable to mental health records and provides in part:

(a) Communications between a patient and a professional, and records of the
identity, diagn_osis, evaluation, or treatment of a patient that are created or
maintained by a professional, are confidential.

"~ (b)y Confidential communications or récords may not be disclosed exceptas™ )
provided by Section 611.004 or 611.0045.

Health & Safety Code § 611.002(a)-(b); see id. § 611.001 (defining “patient” and
“professional”). Upon review, none of the remaining information constitutes mental health
records. Furthermore, you do not inform us that any of the remaining information was taken
from mental health records. Therefore, we find that none of the remaining information may
be withheld under section 552.101 of the Government Code in conJunctlon with
section 611.002 of the Health & Safety Code.

The remaining information contains an I-9 form, which is governed by federal law.
Section 552.101 also encompasses section 1324a oftitle 8 of the United States Code, which
provides that an Employment Eligibility Verification Form I-9 “and any information
contained in or appended to such form . . . may not be used for purposes other than for
enforcement of this chapter” and for enforcement of other federal statutes governing crime
and criminal investigations. See 8 U.S.C. § 1324a(b)(5); see also 8 CF.R. § 274a.2(b)(4).
Release of the submitted I-9 form under the Act would be “for purposes other than for
enforcement” of the referenced federal statutes. Accordingly, we find the submitted I-9 form
is confidential under section 552.101 of the Government Code, and may only be released in

compliance with the federal laws and regulations governing the employment verification

system.

Section 552.101 also encompasses section 1703.306 of tﬁe Occupations Code, which
provides: _

(a) A polygraph examiner, trainee, or employee of a polygraph examiner, or
a person for whom a polygraph examination is conducted or an employee of
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the person, may not disclose information acquired from a polygraph
examination to another person other than:

(1) the examinee or any other person specifically designated in
writing by the examinee;

(2) the person that requested the examination;

(3) amember, or the member’s agent, of a governmental agency that
licenses a polygraph examiner or supervises or controls a polygraph
examiner’s activities;

(4) another polygraph examiner in private consultation; or
(5) any other person fequired by due process of law.

“(b) The [Polygraph Examiners] Board or any other governmental agency that
acquires information from a polygraph examination under this section shall
maintain the confidentiality of the information.

(c) A polygraph examiner to whom informétio_n acquired from a polygraph
examination is disclosed under Subsection (a)(4) may not disclose the
information except as provided by this section.

Occ. Code § 1703.306. You claim the remaining information contains information excepted
under section 1703.306. Uponreview, however, you have not explained, nor can we discern,
that any of the remaining information was acquired from a polygraph examination.
Therefore, the department has not demonstrated the applicability of section 1703.306(a) of
the Occupations Code, and none of the remaining information may be withheld under
section 552.101 of the Government Code on this basis.

Section 552.101 also encompasses Chapter 772 of the Health and Safety Code, which
authorizes the development of local emergency communications districts. Sections 772.118,
772.218, and 772.318 of the Health and Safety Code are applicable to emergency 9-1-1

districts established in accordance with chapter 772. See Open Records Decision No. 649

(1996). These sections make the originating telephone numbers and addresses of 9-1-1

callers that are furnished by a 9-1-1 service supplier confidential. /d. at 2. Although you.

claim some of the remaining information is excepted under Chapter 772, you have not
specified a section of Chapter 772 under which any of the information would be excepted.
Furthermore, you have not directed our attention to, nor can we find, any specific information
that is protected under Chapter 772. See Gov’t Code § 552.301(e)(1)(A) (governmental body
must explain how claimed exception to disclosure applies). Thus, we find you have failed
to demonstrate the applicability of Chapter 772, and none of the remaining information may
be withheld under section 552.101 of the Government Code on this basis.
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Section 552.101 also encompasses laws that make criminal history record information
(“CHRI”) confidential. CHRI generated by the National Crime Information Center (“NCIC”)
or by the Texas Crime Information Center (“TCIC”) is confidential under federal and state
law. Title 28, part 20 of the Code of Federal Regulations governs the release of CHRI that
states obtain from the federal government or other states. Open Records Decision No. 565
at 7 (1990). The federal regulations allow each state to follow its individual law with respect
to CHRI it generates. Id. You claim some of the remaining information is CHRI excepted
under chapter 411 of the Government Code. Upon review, however, none of the remaining
information was generated by the NCIC or TCIC. Accordingly, we find you have not
demonstrated how any portion of the submitted information constitutes CHRI for purposes
of chapter 411, and no portion of this information may be withheld on this basis.

Section 552.101 also encorhpasses the doctrine of common-law privacy, which protects
information that (1) contains highly intimate or embarrassing facts, the publication of which

" would be highly objectionable to a reasonable person, and (2) is not of legitimate concern to

the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). To

~ demonstrate the applicability of common-law privacy, both prongs of this test must be

established. Id. at 681-82. The type of information considered intimate or embarrassing by
the Texas Supreme Court in Industrial Foundation included information relating to sexual
assault, pregnancy, mental or physical abuse in the workplace, illegitimate children,
psychiatric treatment of mental disorders, attempted suicide, and injuries to sexual organs.
Id. at 683. You claim some of the information in incident report number 08-03890 is
protected by common-law privacy. Upon review, we agree portions of this report, which we
have marked, are intimate or embarrassing and of no legitimate public concern. Thus, the
department must withhold the marked information in incident report number 08-03890 under
section 552.101 of the Government Code in conjunction with common-law privacy.

You claim some of the information in the remaining personnel records is confidential
pursuant to section 552.102 of the Government Code. Section 552.102(a) excepts from
public disclosure “information in a personnel file, the disclosure of which would constitute
a clearly unwarranted invasion of personal privacy[.]” Gov’t Code § 552.102(a).
Section 552.102 is applicable to information that relates to public officials and employees.
See Open Records Decision No. 327 at 2 (1982) (anything relating to employee’s
employment and its terms constitutes information relevant to person’s employment
relationship and is part of employee’s personnel file). The privacy analysis under
section 552.102(a) is the same as the common-law privacy standard under section 552.101.
See Hubert v. Harte-Hanks Tex. Newspapers, Inc., 652 S.W.2d 546, 549-51 (Tex.
App.—Austin 1983, writref’d n.r.e.) (addressing statutory predecessor). This office has also
found personal financial information not relating to a financial transaction between an
individual and a governmental body is generally intimate or embarrassing. See Open
Records Decision No. 545 (1990). Upon review of the remaining personnel records, we have
marked credit history and personal financial information for which we find there is no
legitimate public interest in releasing. Accordingly, the department must withhold the
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marked credit history and personal financial information in the remaining personnel records
under section 552.102(a) of the Government Code. :

You also seek to withhold under section 552.102(a) portions of the remaining personnel
records that pertain to the named officer’s criminal history. A compilation of an individual’s
criminal history is highly embarrassing information, the publication of which would be
highly objectionable to a reasonable person. Cf. U. S. Dep’t of Justice v. Reporters Comm.
for Freedom of the Press, 489 U.S. 749, 764 (1989) (when considering prong regarding
individual’s privacy interest, court recognized distinction between public records found in
courthouse files and local police stations and compiled summary of information and noted
that individual has significant privacy interest in compilation of one's criminal history).

. Moreover, we find a compilation of a private citizen’s criminal history is generally not of

legitimate concern to the public. However, this office has also found the public has a
legitimate interest in information relating to employees of governmental bodies and their
employment qualifications and job performance. See OpenRecords Decision Nos. 562 at 10
(1990), 542 at 5 (1990); see also Open Records Decision No. 423 at 2 (1984) (scope of

“public employee privacy is narrow). In this instance, the information you seek to withhold -

pertains to a police officer, not a private citizen. Because the officer’s compiled criminal
history information appears to have been gathered in the course of his pre-employment
screening, there is a legitimate public interest in this information. Accordingly, the doctrine
of common-law privacy is not applicable in this instance, and no part of the remaining
personnel records may be withheld under section 552.102(a) of the Government Code.

. You claim portions of the remaining information are protected under section 552.117 of the

Government Code. Section 552.117(a)(2) excepts from public disclosure the home
addresses, home telephone numbers, and social security number of a peace officer, as well
as information that reveals whether the peace officer has family members, regardless of
whether the peace officer complies with sections-552.024 and 552.1175 of the Government
Code.! Gov't Code § 552.117(a)(2). The department must withhold the named officer’s
personal information we have marked under section 552.117(a)(2) of the Government Code.?

You claim some of the remaining information is excepted under section 552.130 of the
Government Code, which provides information relating to amotor vehicle operator’s license,

- driver’s license, motor vehicle title, or registration issued by a Texas agency is excepted from

public release. Id. § 552.130(a)(1), (2). Thus, the department must withhold the Texas

- motor vehicle record information we have marked under section 552.130 of the Government

Code.

“Peace officer” is defined by Article 2.12 of the Texas Code of Criminal Procedure.

2We note the previous determination issued in Open Records Decision No. 670 (2001) authorizes the
department to withhold the home addresses and telephone numbers, personal cellular telephone and pager
numbers, social security numbers, and family member information of its peace officers under
section 552.117(a)(2) without the necessity of requesting an attorney general decision.
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Section 552.136 of the Government Code provides:

(a) Inthis section, “access device” means a card, plate, code, account number,
personal identification number, electronic serial number, mobile
identification number, or other telecommunications service, equipment, or
instrument identifier or means of account access that alone or in conjunction
with another access device may be used to:

(1) obtain money, goods, services, or another thing of value; or

(2) initiate a transfer of funds other than a transfer originated solely
by paper instrument.

(b) Notwithstanding any other provision of this chapter, a credit card, debit
card, charge card, or access device number that is collected, assembled, or
maintained by or for a governmental body is confidential.

Id. § 552.136. Although you claim some of the remaining information is excepted from
disclosure under section 552.136, the remaining information does not contain any access
device numbers or other information subject to section 552.136. Thus, we find you have
failed to demonstrate the applicability of section 552.136 to any of the remaining
information, and none of the information may be withheld on this basis.

We note the remaining information includes an e-mail address subject to section 552.137 of
the Government Code, which excepts from disclosure “an e-mail address of a member of the
public that is provided for the purpose of communicating electronically with a governmental -
body,” unless the member of the public consents to its release or the e-mail address is of a
type specifically excluded by subsection (c).® See id. § 552.137(a)-(c). The e-mail address
in the remaining information is not specifically excluded by section 552.137(c). As such,
this e-mail address, which we have marked, must be withheld under section 552.137, unless
the owner of the address has affirmatively consented to its release. See id. § 552.137(b).

In summary, with the exception of basic information, the department may withhold report
numbers 08-03862, 08-03888, and 08-03914 under section 552.108(a)(1) of the Government
Code, and report numbers 08-03820, 08-03827, 08-03836, 08-03845, 08-03864, 08-03880,
08-03881, 08-03882, 08-03883, 08-03885, 08-03896, 08-03910, and 08-03934 under
section 552.108(a)(2) of the Government Code. The marked I-9 form may only be released
in compliance with the federal laws and regulations governing the employment verification
system. The marked medical records may only be released in accordance with the MPA.
The department must withheld under section 552.101 of the Government Code the marked

3The Office of the Attorney General will raise a mandatory exception on behalf of a gbvemmental
body, but ordinarily will not raise other exceptions. Open Records Decision Nos. 481 (1987), 480 (1987),470
(1987). '
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L-2 form in conjunction with section 1701.306 of the Occupations Code; the marked
Workers” Compensation Division letter in conjunction with section 402.083(a) of the Labor
Code; and the marked information in incident report number 08-03890 in conjunction with
common-law privacy. The department must withhold the marked credit history and personal
financial information in the remaining personnel records under section 552.102(a) of the
Government Code. The department must also withhold the named officer’s marked personal
information under section 552.117(a)(2) of the Government Code; the marked Texas motor
vehicle record information under section 552.130 of the Government Code; and the marked
personal e-mail address under section 552.137 of the Government Code, unless the owner
consents to its release. The remaining information must be released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General at (512) 475-2497.

Sincerely,

Leah B. Wingerson

Assistant Attorney General
Open Records Division

LBW/dls

Ref: ID# 352940

Enc. Submitted documents

c Requestor
(w/o enclosures)




