
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

August 31, 2009

Ms. JelTis Penrod Mapes
Assistant City Attomey
City of Killeen
402 North Second Street
Killeen, Texas 76541-5298

0R2009-12268

Dear Ms. Mapes:

You ask whether celiain infonnation is subject to required public disclosure lUlder the
Public Information Act (the "Act"), chapter 552 ofthe Govemment Code. Your request was
assigned ID# 358416 (No. W001953). .

The KilleenPolice Department (the "department") received a request for information relating
to a specified address and two named individuals. You state that some of the requested
infonnation does not exist. 1 You state that some of the responsive information has been
released~ You claim that other responsive information is excepted from disclosure under
section 552.108 ofthe Govemment Code. We have considered the exception you claim and
reviewed the infonnation you submitted.

We first note that section 552.101 of the Govenu11.ent Code isappllcabIelii-tliIs-lilstance?
Section 552.101 excepts from disclosure "information considered to be confidential by law,
either constitutional, statutory, or by judicial decision." Gov't Code § 552.101. This
exception encompasses the doctrine ofcommon-law privacy, which protects information if
(1) it contains highly intimate or embalTassing facts, the publication of which would be
highly 0 bj ectionable to a reasonable person, and (2) is not oflegitimate concem to the public.

'We note that the Act does not require a govenunental body to release information that did not exist
when it received a request or create responsive information. See Econ. Opportunities Dev. CO/po v.

-- - -- ~---- - -~----Basttlnf{nite;- 5-62-S:W~2-d 266-(-Tex-.--€-iv~--App;-Sa-n- Antonio -197-8f--writ-.-dism~d};O-pen-Re.cords_D_e_cjsiQn ~ __
Nos. 605 at 2 (1992), 555 at 1 (1990),452 at 3 (1986), 362 at 2 (1983).

2Unlike other exceptions to disclosure, tIus office will raise section 552.101 on behalf of a
govenilllental body, because the Act prescribes criminal penalties for the release of confidential infOlmation.
See Gov't Code §§ 552.007, .352; Open Records Decision No. 325 at 2 (1982).
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See Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). To
demonstrate the applicability of common-law plivacy, both elements of the test must be
established. Id. at 681-82. A compilation of an individual's criminal history is highly
embalTassing infol1nation, the publication of which would be highly objectionable to a
reasonable person. Cf United States Dep 't ofJustice v. Reporters Comm. for Freedom ofthe
Press, 489 U.S. 749, 764 (1989) (when considering prong regarding individual's privacy
interest, comi recognized distinction between public records found in comihouse files and
local police stations and compiled summary of infol111ation and noted that individual has
significant privacy interest in compilation ofone's criminal history). Fmihel1nore, we find
that a compilation ofaplivate citizen's criminal history is generallynot oflegitimate concel11
to the public.

The instant request, in pati, is for unspecified law enforcement records involving two named
individuals. That aspect of the request requires the depatiment to compile the natned
individuals' criminal histories and thereby implicates their privacy interests. Therefore, to
the extent that the department J;11aintains any infol1nation that depicts either of the named
individuals as a suspect, arrested person, or criminal defendant, the department must
withhold any such infol1nation under section 552.101 in conjunction with common-law
pnvacy.

Next, we address your claims under section 552.108 of the Govel11ment Code.
Section 552.108(a)(1) excepts from disclosure "[i]nfolTllation, held by a law enforcement
agency or prosecutor that deals with the detection, investigation, or prosecution of crime .
. . if . . , release of the infolTllation would interfere with the detection, investigation, or
prosecution of crime[.]" Gov't Code § 552.108(a)(1). A govel11111ental body must
reasonably explain h?w and why section 552.108 is applicable to the infolTllation at issue.
See id. § 552.301(e)(1)(A); Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977). You state that
repoli numbers 09-002191, 09-007543, and 09-002305 at°e related to pending investigations.
Based onyomrepresentation,we-GonGlude thatsection552.-108(a)(1.).isgenerall~.applicable- ... - --- --- - -
to those reports. See Houston Chronicle Publ'g Co. v. City afHouston, 531 S.W.2d 177
(Tex. Civ. App.-Houston [14th Dist.] 1975), writ ref'd n.r.e. pet curiam, 536 S.W.2d 559
(Tex. 1976) (court delineates law enforcement interests that are present in active cases).

Section 552.108(a)(2) excepts from disclosure "[i]nfonnation held by a law enforcement
agency or prosecutor that deals with the detection, investigation, or prosecution of crime .
. . if ... it is infonnation that deals with the detection, investigation, or prosecution ofcrime
only in relation to an investigation that did not .result in conviction or deferred
adjudication.[.]" Gov't Code § 552.108(a)(2). You state that report number 08-014646 is

- ~ ~ -_ --- ._~ related_to.a_collcluded.inv.esJiga1iQn_th_aLdid..llot resulLin§.conviction or a deferred
adjudication. Based on your representation, we conclude that section 552.108(a)(2) is
generally applicable to that report.
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Section 552.108 does not except from disclosure "basic information about an an-ested person,
an an-est, or a crime." Id. § 552.108(c). Section 552.108(c) refers to the basic front-page
information held to be public in Houston Chronicle. See 531 S.W.2d at 186-88; Open
Records Decision No. 127 at 3-4 (1976) (summarizing types ofinfonnation deemed public
by Houston Chronicle). The depaliment must release basic infonnation, including detailed
descriptions of the offenses, even if the information does not literally appear on the front
page ofan offense or alTest repOli. The departmentinay withhold the rest ofthe information
in report numbers 09-002191, 09-007543, 09-002305, and 08-014646 tmder
section 552.108.

In summary: (1) any information maintained by the depaliment that depicts either of the
named individuals as a suspect, anested person, or criminal defendallt must be withheld
under section 552.101 of the Gove11lment Code in conjunction with common-law privacy;
and (2) the department may withhold repOli numbers 09-002191, 09-007543, 09-002305,
and 08-014646 under section 552.108 of the Govenllnent Code, except for the basic
infonnation that must be released under section 552.1 08(c).

This letter mling is limited to the particulal" infonnation at issue in this request and limited
to the facts as presented to us; therefore, this mling must not be relied upon as a previous
detennination regarding ally other information or any other circumstances.

This mling triggers important deadlines regarding the rights alld responsibilities of the
govenllnental body and ofthe requestor. For more infonnation conce11ling those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Att011ley General's Open Gove11l111ent Hotline, toll fi-ee,
at (877) 673-6839. Questions conce11lihg the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney Gen 1at (512) 475-2497.

Jalnes W. Monis, III
Assistant Att011ley General
Open Records Division
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Ref: ID# 358416

Ene: Submitted documents

c: Requestor
(w/o enclosures)
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