ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

August 31,2009

Ms. Andrea Slater Gulley

Underwood, Wilson, Berry, Stein & Johnson, P.C.
- P.O. Box 9158

Amarillo, Texas 79105-9158

OR2009-12294

Dear Ms. Gulley:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 354078.

The Amarillo Independent School District (the “district”), which you represent, received two
requests for proposals received in response to an RFP regarding “Pharmaceutical Benefits
Management,” including information identifying the winning bidder. You claim that the
‘requested information is excepted from disclosure under section 552.104 of the Government
Code. You also state, and provide documentation showing, that the district notified fifteen
interested third parties of these requests and of their right to submit arguments stating why
their information should not be released.! See Gov’t Code § 552.305(d); see also Open
Records Decision No. 542:(1990) (determining that statutory predecessor to section 552.305
~ permits governmental body to rely on interested third party to raise and explain applicability
of exception to disclosure under the Act in certain circumstances). We have considered the
submitted arguments and reviewed the submitted information.

Section 552.104 of the Government Code excepts from public disclosure “information that,
ifreleased, would give advantage to a competitor or bidder.” Gov’t Code § 552.104(a). The

'The third parties are: Blue Cross/Blue Shield, Catalyst Rx, ClearScript, Express Scripts,
HealthSCOPE Benefits, IMS, Mutual Assistance Administrators (“MAA”), Innovanté, MaxorPlus, Restat LLC,
Texas Municipal League, United Health Care Insurance Co., U.S. Script, Walgreens, and WellDyne Rx. We
note that MAA has informed this office that it did not submit a proposal to the district in response to the
specified RFP at issue. '
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purpose of this exceptionis to protect a governmental body’s interests in competitive bidding
situations. See Open Records Decision No. 592 (1991). Section 552.104 requires a showing
of some actual or specific harm in a particular competitive situation; a general allegation that
a competitor will gain an unfair advantage will not suffice. See Open Records Decision
No. 541 at 4 (1990). Generally, section 552.104 does not except information relating to

competitive bidding situations once a contract has been awarded and is in effect. Seeid. at 5.

However, this office has determined that under some circumstances, section 552.104 may
apply to information pertaining to an executed contract where the governmental body solicits-
bids for the same or similar goods or services on a recurring basis. Id.

You inform us that the submitted proposals relate to a contract to provide pharmaceutical
benefits management to the district where the district has awarded the bid. You state that the
district requests bids for this service “at least once every three years.” You contend that
release of the submitted information would give a prospective bidder an unfair competitive
advantage by allowing it to undercut future bids, preventing the district from receiving the
lowest bid possible. Having considered your arguments, we find that you have demonstrated
that section 552.104 is applicable to the submitted information. Therefore, we conclude that
the district may withhold the submitted information under section 552.104 of the
Government Code.”

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General at (512) 475-2497.

Sincerely,

Matt Entsminger

Assistant Attorney General
Open Records Division

MRE/dls

2As our ruling is dispositive, we need not address the remaining submitted arguments against
disclosure.
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Ref: ID# 354078
Enc. Submitted documents

c: Requestor
(w/o enclosures)

Ms. Janet Farrer

Greenberg Traurig, LLP

300 West 6™ Street, Suite 2050
Austin, Texas 78701

(w/o enclosures)

Mr. Joseph M. Mott
Catalyst Rx

800 King Farm Boulevard
Rockville, Maryland 20850
(w/o enclosures)

Ms. Sara Barton

Walgreens Health Law Division
1411 Lake Cook Road, MS 1319
Deerfield, Illinois 60015

(w/o enclosures)

Mr. Steve Smith

Executive Vice President
MaxorPlus, Ltd.

320 South Polk Street, Suite 200
Amarillo, Texas 79101

(w/o enclosures)

Ms. Susan C. Cain

WellDyne Rx -
P.O. Box 45117

Englewood, Colorado 80155
(w/o enclosures)

Mr. Robert H. Griffith

Foley & Lardner LLP

321 North Clark Street, Suite 2800
Chicago, Hllinois 60610-4764

(w/o enclosures)

Mzr. Ned Milenkovich

McDonald Hopkins LLC

640 North LaSalle Street, Suite 590
Chicago, Illinois 60654

(w/o enclosures)

Ms. Judy A. Walraven

 Genera Counsel

Mutual Assurance Administrator, Inc.
3121 Quail Springs Parkway
Oklahoma City, Oklahoma 73134
(w/o enclosures)

Mr. Thomas J. Quirk

Chief Executive Officer

United Health Care Insurance
5800 Granite Parkway, Suite 900
Plano, Texas 75024

(w/o enclosures)

Ms. Melissa J. Copeland
Schmidt Copeland LLC
P.O.Box 11547

Columbia, South Carolina 29201
(w/o enclosures)
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Mr. Neil Hom

- Regional Sales Representative
Blue Cross/Blue Shield

P.0O. Box 655730

Dallas, Texas 75265-5730
(w/o enclosures)

Ms. Mary Person

President

HealthSCOPE Benefits

27 Corporate Hill Drive
Little Rock, Arkansas 72205
(w/o enclosures)

Ms. Kathy Major

President

Innovanté

320 South Polk Street, Suite 200
Amarillo, Texas 79101

(w/o enclosures)

Ms. Susan Smith

Executive Director

Texas Municipal League

Intrergovernmental Employee
Benefits Pool

1821 Rutherford Lane, Suite 300

Austin, Texas 78754

(w/o enclosures)

Mr. Robert Beacher

President

ClearScript

Fairview Pharmacy Services, LLC
711 Kasota Avenue, Southeast
Minneapolis, Minnesota 55414
(w/o enclosures) -

Mr. Patrick Sanders
Vice President

MS

P.O. Box 15688
Amarillo, Texas 79105
(w/o enclosures)

Ms. Karen Miller

Marketing Manager

Restat, LLP

724 Elm Street

West Bend, Wisconsin 53095
(w/o enclosures)




