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Dear Mr. Hawk:

.You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 354003.

The Dallas Police Department (the "depmiment") received a request for all infonnation
peliaining to the arrest of a named peace officer. You claim that the submitted information
is excepted from disclosure under section 552.101 of the Government Code. We have
considered the exception you claim and reviewed the su~mitted infonnation.

Initially, you acknowledge that the department failed to meet the deadlines prescribed by
section 552.301 of the Govemment Code in requesting an open records decision from this
office. See Gov't Code § 552.301(b), (e). Pursuant to section 552.302 of the Govennnent
Code, a govennnental body's failure to comply with the procedural requirements of
section 552.301 results in the legal presumption that the infonnation is public mid must be
released. Infonnation that is presumed public must be released unless a governmental body
demonstrates a compelling reason to withhold the infOlmation to overcome this presmnption.
SeeHancockv. StateBd. oflns.~ 797 S.W.2d379, 381-82 (Tex. App.-Austin 1990,nowrit)
(govehnnental body must make compelling demonstration to overcome presmnptlOn of'--------+
Ope11l1eSS pursuant to statutory predecessor to Gov't Code § 552.302); Open Records
Decision No. 319 (1982). In order to overcOme the presmnption that the requested
infonnation is public, a goven1l11ental body must provide compelling reasons why the
ilifonnation should not be disclosed. Hancock, 797 S.W.2d at 381. Your claim tmder
section 552.101 of the Government Code can provide a compelling reason for
non-disclosure. Accordingly, we will consider the applicability of this exception.
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Section 552.101 ofthe Govel11ment Code excepts from disclosure "infOlmation considered
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't
Code § 552.101. Section 552.101 of the Govel11ment Code encompasses infonnation
protected by statute. Section 261.201 (a) of the Family Code provides as follows:

(a) The following information is confidential, is not subject to public release
under Chapter 552, Govel11ment Code, and may be disclosed only for

-----------=p"'u""rp="oses-c-<Yf!si-stentwith-this-c-o-d-e-arrd-app-lic-ablefederal-orstate-law-onmder~---------+

mles adopted by an investigating agency:

. (1) a report of alleged or suspected abuse or neglect made
under this chapter and the identity of the person making the
report; and

(2) except as otherWise provided in this section, the files,
reports, records, communications, audiotapes, videotapes, and
working papers used or developed in an investigation under
this chapter or in providing services as a result of an
investigation.

Fam. Code § 261.201(a). You state the submitted internal affairs investigation was used or
developed in an investigation of child abuse or neglect, and is therefore within the scope of
section 261.201 of the Family Code. See id. § 261.001(1), (4) (defining "abuse" and
"neglect" for purposes ofFam. Code ch. 261); see also id. § 101.003(a) (defining "child" for
purposes ofthis section as person under 18 years ofage who is not and has not been married
or who has not had the disabilities ofminority removed for general purposes). Although this
investigation references a charge of abuse, we find you have not demonstrated that the
information at issue consists of files, reports, records, commmlications, audiotapes,
videotapes, or working papers used or developed in an investigation under chapter 261 ofthe
Family Code. However, the inte111al affairs investigation does contain documents from the
Desoto Police Department which were used or developed in an investigation ofalleged child
abuse or neglect. This infonnation, which we have marked, is within the scope of
section 261.201 ofthe Family Code. You have not indicated that the department has adopted
a mle that govel11S the release oftms type ofinformation. Therefore, we assume that no such
regulation exists. Given that assumption, the information we have marked is confidential
pursuant to section261.201 ofthe Family Code and must be withheld under section 552.101
of the Govenunent Code. See Open Records Decision No. 440 at 2 (1986) (predecessor

_______--=-st=a;.:..:tl=lt-=-e)/-'.-. -----------------1

Section 552.101 also encompasses the doctrine of common-law privacy, which protects
information that (1) contains highly intimate or embarrassing facts, the publication ofwhich
would be highly obj ectionable to a reasonable person, and (2) is not oflegitimate concern to
the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976).
The types ofinformation considereej. intimate and embarrassing bythe Texas Supreme Court
in Industrial Foundation included information relating to sexual assault, pregnancy, mental
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or physical abuse in the workplace, illegitimate children, psychiatric treatment of mental
disorders, attempted suicide, and injuries to sexual organs. Id. at 683. However, infonnation
peliaining to the work conduct and job perfonnance of public employees is subject to a
legitimate public interest and is, therefore, generally not protected from disclosure under
common-law privacy. See Open Records Decision Nos. 470 (1987) (public employee'sjob
perfonnance does not generally constitute employee's private affairs), 455 (1987) (public
employee's job perfonnance or abilities generally not protected by privacy), 444 (1986)

-------(pu15ltchas legitimate interest in-lG1dWlrfg-rea-s\Jrrs-fordrsmrssal~d-el11oti-on:;-pTomotiol1;-oT,-------+
resignation of public employee), 423 at 2 (1984) (scope of public employee privacy is
nalTow). You claim some ofthe remaining infonnation is confidential under common-law
privacy. However, we find that no portion ofthe remaining infonnation is highly intimate
or embalTassing and not oflegitimate public concern. Therefore, no portion ofthe remaining
infol111ation is confidential under cOlmnon-law privacy.

Next, we note the remaining infonnation contains the fonner officers' personal infonnation.
Section 552.117(a)(2) excepts from disclosure the home address, home telephone number,
social security number, and the family member infonnation ofa peace officer as defined by
miicle 2.12 of the Code of Criminal Procedure regardless ofwhether the officer requested
confidentiality under section 552.024 or 552.1175 of the Government Code.! Gov't Code
§ 552.117(a)(2). Upon review, we note that some of the infonnation may be subject to
section 552.117(a)(2). We are tillable to detennine from the infonnationprovided whether
the fonner officer at issue is still a licensed peace officer. Thus, we must rule conditionally.
Accordingly, ifthe fonner officer at issue is still a licensed peace officer, then the department
must withhold the infonnation we have marked under section 552.117(a)(2). lithe fonner
officer at issue is not cUlTently a licensed peace officer, section 552.1 17(a)(1) may apply-to
the infonnation we have marked under section 552.117(a)(2).

Section 552.117(a)(1)of the Government Code excepts from disclosure the CUlTent and
fonner home addresses and telephone numbers, social securitymunbers, and familymember
infonnation ofCUlTent or fohner officials or employees ofa governmental body who request
this infonnation be kept confidential under section 552.024 of the Government Code. Id.
§552.1 17(a)(1). The department may onlywithhold infonnation under sectIon 552.117(a)(1)
on behalfof CUlTent or fonner officials or employees who made a request for confidentiality
under section 552.024 prior to the date on which the request for this infonnation was made.
The submitted infOlmation does not reflect whether the fOlmer officer elected to keep his
infornlation confidential pursuant to section 552.024 of the Govenunent Code prior to the
department receiving the request at issue. Ifthe fonner officer made a timely election under

_~ ...=:s-=-ec::..::t=io=n,,---=-5-=-5=2,-=.0=2,-,4-,,-,:-=th=e=---.::d:..::epr::-a=r:.:=tm=.:.e=nt.:.-..:::m:=..:u:::s:..::t--.:w.:-.:.i:..::thh::.:::::=.:o:..:l=d--.:t:::h:.::.e:-=i:::n2fo:..:nn=a::...:t=..::io:..::n=-w:,:-.::.e--,1=la=-v:..-.:e:...,=m=ar=1=ce~d=---.:::Ul=1=d=er=--- --+
section 552.117(a)(1). If the fonner officer did not make timely elections under

I The Office ofthe Attomey General will raise a mandatory exception on behalf of a governmental
,body, but ordinarily will not raise other exceptions. Open Records Decision Nos. 481 (1987), 480 (1987), 470
(1987).
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section 552.024, the information that we have marked under section 552.117(a)(1) may not
be withheld under that exception. .

Section 552.130 ofthe Govemment Code excepts from disclosure information that "relates
to ... a motor vehicle operator's or driver's license or permit issued by an agency ofthis state
[or] a motor vehicle title or registration issued by an agency of this state." Id. § 552.130.
The department must withhold the infOlIDationwe have marked tmder section 552.130 ofthe

-------'u1Jverl1l1Tenleo-de-.--------'-------------------------+

In summary, the department must withhold the information we have marked tmder
section 552.101 ofthe Govemment Code in conjunction with section 261.201 ofthe Family
Code. lithe former officer at issue is still a licensed peace officer, then the department must·
withhold the infonnation we have marked under section 552.11?(a)(2). However, if the
officer at issue is no longer a licensed peace officer, the department must withhold the
information we marked under section 552.117 only if the fonner officer made a timely
election under section 552.024. The department must withhold the infonnation we have
marked under section 552.130. The remaining information must be released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information orjany other circumstances.

Cln-is Schulz
Assistant Attol11ey General
Open Records Division

This ruling triggers important deadlines regarding the rights and responsibilities of the
govenunental body and ofthe requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attol11ey General's Open Govemment Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attol11ey General at (512) 475-2497.

CS/cc

Ref: ID# 354003

Ene. Submitted documents

cc: Requestor
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