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Dear Ms. Rodriguez:

You ask whether certain information is subject to required public disclosure under the
Public fuformation Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 354234.

The Northside fudependent School District (the "district"), which you represent, received a
request for information regarding all teachers and administrators thafhave been placed on
paid administrative leave during a specified time period. 1 You claim that the requested
information is excepted from disclosure under sections 552.101, 552.108, and552.116 ofthe
Government Code. We have considered the exceptions you claim and reviewed the
submitted information.

Initially, we note the requestor agreed to exclude from her request the addresses, phone
numbers, social security numbers, and medical information ofdistrict employees. Thus, any
such information within the submitted documents is not responsive to the present request for
information, and the district need not release this information to the requestor in response to
her request.

Section 552.101 ofthe Government Code excepts £i·om disclosure "information considered
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't
Code § 552.101. Section 551'.101 encompasses informationprotected by other statutes, such

- --'----a-s-s-ec--'tion 2T:3-5S-oITheEuucation Coae:-SeCfion 2T:T53 proviCIes tEat ~'[a]-d'-o-cum--en-t'-----

evaluating the performance of a teacher or administrator is confidential." Educ. Code

Iyou indicate the district received clarification from the requestor regarding the request. See Gov't
.Code § 552.222(b) (stating if information requested is unclear to governmental body or if large amount of
information has been requested, governmental body may ask requestor to clarify or narrow request, but may
not inquire into purpose for which information will be used).
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§ 21.355. This office has interpreted this section to apply to any document that evaluates,
as that tenn is commonly-understood, the perfonnance ofa teacher or administrator. Open
Records Decision No. 643 (1996). In that opinion, this office also concluded that a teacher
is someone who is required to hold and does hold a certificate required under chapter 21 of
the Education Code and is teaching-at the time of his or her evaluation. Id. We also
detennined the word "administrator" in section 21.355 means a person who is required to,
and does in fact, hold an administrator's certificate under subchapter B ofchapter 21 ofthe

--- -Ec111catlonT:;ode,- ancCis-pefformlilg-the-fu!lctlons oran-adll1imstfator,-as that-term-ls-- -_. - -_.-
commonly defined, at the time ofthe evaluation. Id. In addition, the Third Court ofAppeals
has concluded a written reprimand constitutes an evaluation for purposes ofsection 21.355
because "it reflects the principal's judgment regarding [a teacher's] actions, gives corrective
direction, and provides for further review." North East Indep. Sch. Dist. v. Abbott, 212
S.W.3d 364 (Tex. App.-Austin 2006, no pet.).

You argue the submitted letters of reprimand and notices regarding administrative leave
consist ofevaluations subject to section 21.355. You infonn us that the employees at issue
are certified teachers. Upon review, we conclude the letters ofreprimand, which we have
marked, are confidential under section 21.355 ofthe Education Code. Therefore, the district
must withhold the letters of reprimand under section 552.101 of the Government Code.
However, yo~ have failed to explain how the submitted notices regarding administrative
leave consist ofevaluations or written reprimands as contemplated by section 21.355 ofthe
Education Code. Therefore, the district may not withhold any ofthe remaining infonnation
under section 552.101 ofthe Government Code in conjunction with section 21.355 of the
Education Code.

Section 552.101 of the Government Code also encompasses the Medical Practice Act (the
«MPA"), Occ. Code §§ 151.001-165.160. Section 159.002 of the Occupations Code
provides in pertinent part:

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidentialand
privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives infonnation from a confidential communication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient's behalf, may not disclose the
infonnation except to the extent that disclosure is consistent with the

_____a_u_th_o_n_·z_e_dpurposes for which the infonnation was first obtained.

Gcc. Code §§ 159.002(b), (c). This office has concluded that the protection afforded by
section 159.002 extends only to records created by either a physician or someone under the
supervision of a physician. See Open Records Decision Nos. 487 (1987), 370 (1983), 343
(1982). Further, infonnation that is subject tothe MPA also includes infonnation that was
obtained from medical records. See Occ. Code § 159.002(a), (b), (c); see also Open Records
Decision No. 598 (1991). Upon review, we conclude that no portion of the remaining
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information constitutes a record of the identity, diagnosis, evaluation, or treatment of a
patient by a physician for the purposes ofthe MPA. Thus, the district may not withhold any
portion ofthe remaining information under section 552.101 on this basis.

Next, you claim that some ofthe submitted information is excepted under section 552.108
ofthe Government Code.,Section 552.108(a)(2) excepts from disclosure "[i]nformationheld
by a law enforcement agency or prosecutor that deals with the detection, investigation, or

.- ---- .--- -- --prosecution·orcI'lme.-'.·3Tif Is·lIilonnaIiori-Uiiitaeals·with-the a:etecfi()n~-irives1igat1oIi~-or ---. .--- -
prosecution of crime only in relation to an investigation that did not result in conviction or
deferred adjudication [.J" Id. § 552.108(a)(2). By its terms, section 552.108 applies only
to a law enforcement agency or a prosecutor. A school district is not a law enforcement
agency. Accordingly, you have failed to demonstrate that section 552.108 applies. But see
Open Records Decision No. 474 (1987) (predecessor statute to section 552.108(a)(1) may
be invoked by a proper custodian when a criminal incident is still under active investigation
or prosecution and law enforcement entity represents that release of records will interfere
with investigation or prosecution). Therefore, the district may not withhold documents
.AG-0058 through AG-0060 under section 552.108(a)(2) ofthe Government Code.

Next, you claim that documents AG-0061 through AG-0063 are excepted under
section 552.116 of the Government Code. Section 552.116 provides as follows:

(a) An audit working paper of an audit of the state auditor or the auditor of
a state agency, an institution of higher education as defined by
Section 61.003, Education Code, a county, a municipality, a school district,
or a joint board operating under Section 22.07'4, Transportation Code,
i,ncluding any audit relating to the criminal history background check of a
public school employee, is excepted from [required public disclosure]. If
information in an audit working paper is also maintained in another record,
that other record is not excepted from [public disclosure] by this section.

(b) ill this section:

(1) "Audit" means an audit authorized or required by a statute ofthis
state or the United States, the charter or an ordinance of a
.municipality, an order of the commissioners court of a county, a
resolution or other action of a board of trustees of a school district,
including an audit by the district relating to the criminal history
background check of a public school employee, or a resolution or

.----:-----------1

other action ofajoint board described by Subsection (a) and includes
an investigation.

(2) "Audit working paper" includes all information, documentary or
otherwise, prepared ormaintainedinconducting an audit orpreparing
an audit report, including:
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(A) intra-agency and interagency communications; and

(B) drafts ofthe audit report or portions of those drafts.

Gov't Code § 552.116. You state that a portion ofthe submitted records is information that
the district obtained in conducting a criminal history background check on one of its
employees.' You indicate that the submitted information pertains to an audit by the district

-relating tothe-crimlnarliistory hackgioUiid-cheClcot'a publicschoofempIoye~-You-afso------ --- - ----
state that section 22.083 of the Education Code authorizes the district to obtain criminal
history record information relating to its employees. See Educ. Code § 22.083(a-I). Based
on your representations, we understand you to claim that AG-0061 through AG-0063 are
audit working papers. See id. § 552.116(b)(2). Having considered your arguments and
reviewed the information at issue, we conclude that the district may withhold documents
AG-0061 through AG-0063 on that basis under section 552.116.2

ill summary, the district the must withhold letters of reprimand, which we have marked,
under section 552.101 of the Government Code in conjunction with section 21.355 of the
Education Code. The district may also withhold documents AG-0061 through AG-0063
under section 552.116 of the Government Code. The remaining information must be
released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances. '

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www;oag.state.tx.us/open/index orl.php,
or call the Office of the Attorney General's' Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directedto the Cost Rules Administrator ofthe Office of
the Attorney General, toll free, at (888) 672-6787.

Sincerely,

4vJLw~
Tamara Wilcox

--------------

Assistant Attorney General
Open Records Division

TW/dls

2As our ruling is dispositive, we do not address your remaining claims.
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Ref: ID# 354234

Ene. Submitted docUments

e: Requestor
(w/o enclosures)
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