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Ms. Lisa M. Nieman
Assistant General COlU1sel
Texas Department of State Health Services
P.O. Box 149347
Austin, Texas 78756

0R2009-12424

Dear Ms. Nieman:

You ask whether certain information is subject to required public disclosme under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Yomrequestwas
assigned ID# 354268.

The Texas Department of State Health Services (the "department") received a request for
"anyreports (CFN# 0019322) relative to any (78130) Inspections conducted on [a named
company at a named address] dming the month of April in 2009." You claim that the
submitted information is excepted from disclosme under section 552.103 ofthe Government
Code. You also state that the submitted infonnation may contain proprietary infonnation
subj ect to exception under the Act. Accordingly, you state you have notified Elite Med, LLC
("Elite Med") ofthe request for infonnation and ofits right to submit COlmnents to this office
as to why the submitted infonnation should not be released. See Gov't Code § 552.305(d);
see also Open Records Decision No. 542 (1990) (statutory predecessor to section 552.305
pennits govermnental body to rely on interested third party to raise and explain applicability
ofexception in the Act in certain circumstances). We have considered the exception you
claim and reviewed the submitted infonnation.

----- -~---liiitiany,we note t11at some onnesu15i1llttea. infonnation~which-we-lrave-marked~s-noet---~~~~-----!

responsive to the instant request because it was created after the date the request was
received. The department need not release nonresponsive infonnation in response to this
request, and this mling will not address that infonnation.

POST OFFICE Box 12548, AUSTIN, TEXAS 78711-2548 TEL:(512)463-2100 WWW.OAG.STATE.TX.US

An Equal Employment Opportunity Employer. Printed on Recycled Paper



Ms. Lisa M. Nieman - Page 2

An interested third party is allowed ten business days after the date of its receipt of the­
govemmental body's notice under section 552.305(d) ofthe Govennnent Code to submit its
reasons, if any, as to why requested infonnation relating to that party.should be withheld­
from disclosure. See Gov't Code -§ 552.305(d)(2)(B). As ofthedate ofthis letter, Elite Med
has not submitted any COlmnents to this office explaining why any portion of the submitted
infonnation relating to it should not be released to the requestor. Thus, we have no basis for
concluding that anyportion ofthe submitted infonnation constitutes proprietary infonnation

- - - ._.- -. -ofEliteMed,andthedepmimentmaynetwithholdanyportionofthe submittedinfonnation
on that basis. See id. § 552.110; Open Records Decision Nos. 661 at 5-6 (1999) (stating that
business enterprise that claims exception for commercial or financial infonnation tmder
section 552.1l0(b) must show by specific factual evidence that release of requested
infOlmation would cause that party substmltial competitive hmm), 552 at 5 (1990) (party
mu_st establish prima facie case that infonnation is trade secret).

We next note the submitted infonnation consists of a completed investigation made by the
depmiment, which is subject to section 552.022(a)(1) of the Govennnent Code.
Section 552.022(a)(1) provides for the required public disclosure of "a completed report,
audit, evaluation, or investigation made of, for, or by a govennnental body, except as
provided by Section 552.108." Gov't Code § 552.022(a)(1). Although you raise
section 552.103 of the Govemment Code, this section is a discretionary exception to
disclosure that protects the govemmental body's interests and may be waived. See Dallas ,
Area Rapid Transit v. Dallas Morning News, 4 S.W.3d 469, 475-76
(Tex. App.-Dallas 1999, no pet.) (govemmental bodymaywaive section 552.1 03); see also
Open Records Decision No. 665 at 2 n.5 (2000) (discretionary exceptions generally). As
such, section 552.103 is not "other law" that makes infonnation confidential for the purposes
of section 552.022. Therefore, the depmiment may not withhold the submitted infonnation
under section 5'52.103 of the Govemment Code. However, we note that sections 552.136
and 552.137 are applicable to portions of the infonnation subject to section 552.022.1

Because sections 552.136 mld 552.137 are "other law" for the purposes of
section 552.022(a)(3), we will address the applicabilityofthese sections to this infonnation.

Section 552.136 states that "[n]otwithstanding any other provision of this chapter, a credit
card, debit card, charge card, or access device number that is collected, assembled, or
maintained by or for a govemmental body is confidential." Gov't Code § 552.136(b). The
submitted infonnation contains banle account and routing numbers subject to
section 552.136. Thus, the depmiment must withhold this infonnation, a representative
sample ofwhich we have marked, under section 552.136 of the Govennnent Code.

Section 552.137 excepts rromnisclosure '-'3.i1 e-mairaaaressof a mem15er oIllie ptl15l1ctl1aC---~-­
is provided for the purpose of communicating electronically with a govemmental body,"

1 The Office of the Attomey General will raise a mandatory exception on behalf of a govemll1ental
body, but ordinm:ily will not raise other exceptions. Open Records Decision Nos. 481 (1987),480 (1987), 470
(1987).

--- - - --- ------



This ruling triggers important deadlines regarding the rights and responsibilities of the
govemmental body and ofthe requestor. For more infonnation concel11ing those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index or1.php,
or call the Office of the Attol11ey General's Open Govemment Hotline, toll free,
at (877) 673-6839. Questions conceming the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attomey General, toll free, at (888) 672-6787.

lmless the member of the public consents to its release or the e-mail address is of a type
specifically excluded by subsection (c). See id. § 552.137(a)-(c). Section 552.137 is not
applicable to an institutional e-mail address.anlntemet website address, or an e-mail address
that a govemmental entity maintains for one of its officials or employees. The depaliment
must withhold the e-mail addresswehavemarkedlmdersection552.137.lU1less the owner
of the e-mail address has affirmatively consented to its public disclosure.
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In· sU1mnary,the~departmentmustwithhold- the-bank- aacQuntand routing numbers in the_
submitted infonnation under section 552.136 of the Government Code. The depmiment
must withhold the e-mail address we have marked under section 552.137 ofthe Govemment
Code, unless the owner of the e-mail address has affinnatively consented to its public
disclosure. The remaining information must be released.

This letter ruling is limited to the paliicular infonnation at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
detennination regarding any other information or any other circumstances.

JM/cc

Jonathan Miles
Assistant Attomey General
Open Records Division

Enc. Submitted documents

Ref: ID# 354268

c: Requestor
(w/o enclosures)
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