
ATTORNEY GENERAL OF TEXAS

---- -- ----September-3,2009

Ms. Jakki A. Hansen
Assistant General Counsel
Metropolitan Transit Authority
P.O. Box 61429
Houston, Texas 77208-1429

Dear Ms. Hansen:

GREG ABBOTT

0R2009-12480

You ask whether certain information is subject to required public disclosure under the
Public fuformation Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 354279.

The Metropolitan Transit Authority ofHarris County (the "authority") received a request for
information related to request for proposal number 0900014, including the bid summaries,
evaluations, and proposals submitted. You claim that the requested information is excepted

-from disclosure under sections-S52.104 and 552:111 of the-GovernmentCode:-You-also-­
state that some ofthe submitted information may contain proprietary information subject to I

exception under the Act. Accordingly, you state, and provide documentation showing, that .
you have notified the interested third parties ofthe request for information and their right to
submit arguments to this office as to why the requested information should not be released. 1

See Gov't Code §552.305(d); see also Open Records Decision No. 542 (1990) (statutory
predecessorto section 552.305 permits governmental body to rely on interested third party
to raise and explain applicability ofexception in the Act in certain circumstances). We have
received comments from six interested third parties.. We have considered the submitted
arguments and reviewed the submitted information.

IThe third parties that received notice pursuant to section 552.305 are the following: Accretive
Solutions-Houston, L.P.; Bluware, Inc.; Clifton Gunderson, L.L.P.; Protiviti; Securance;-Weaver and Tidwell,
L.L.P.; Adams HalTis; Aporia Solutions; Dell Marketing, L.P.; Deloitte & Touche, L.L.P.; Idea Integration;
MFR, P.e.; RNR Consulting; Sogeti USA, L.L.C.; and DRY Advisors Texas, L.L.C.
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Section 552.104 of the Government Code excepts from disclosure "infonnation that, if
released, would give advantage to a competitor or bidder." The purpose ofsection 552.104
is to protect a governmental body's interests in competitive bidding situations. See Open
Records Decision No. 592 (1991). Moreover, section 552.104 requires a showing of some
actual or specific harm in a particular compet~tive situation; a general allegation that a
competitor will gain an unfair advantage will not suffice. Open Records Decision No. 541
at 4 (1990). Section 552.104 does not except infonnation relating to competitive bidding

--_·__·_·---sttTIations-onc-e-a-colltractnas-oeelnrwarde-d~OpenRecords-Decision Nos. J06-(1-982)08zt:
(1978). You state that no contract has been awarded or executed. You further state that
release ofthe bid proposals prior to awarding a contract would give a competitive advantage
to a competitor or other bidder, and argue there is a clear threat ofharm to the authority's
ability to obtain the lowest price and most favorable tenns commerciallypossible. Based on
your arguments and our review of the infonnation at issue, we find that release of the
proposals would harm the interests ofthe authority in a particular competitive situation. We
therefore conclude that the authority may withhold the submitted proposals at this time
pursuant to section 552.104 ofthe Government Code. However, we note that the authority
may no longer withhold these proposals under this exception to disclosure once a contract
has been executed and is in effect. See ORD 541 at 5.

You assert that the bid summaries and evaluation· team scoring notes are excepted from
disclosure under section 552.111 ofthe Government Code. Section 552.111 excepts from
disclosure "an interagency or intraagency memorandum or letter that would not be available
by law to aparty in litigation with the agency." This exception encompasses the deliberative
process privilege. See Open Records Decision No. 615 at 2 (1993). The purpose of
section 552.111 is to protect advice, opinion, and recommendation in the decisional process
and to encourage open and frank discl,1ssion in the deliberative process. See Austin v. City
of San Antonio, 630 S.W.2d 391, 394 (Tex. App.-San Antonio 1982, no writ); Open
Records Decision No. 538 at 1-2 (1990).

In Open Records Decision No. 615, this office re-examined the statutory predecessor to
section 552.111 in light of the decision in Texas Department.of Public Safety v.
Gilbreath, 842 S.W.2d 408 (Tex. App.-Austin 1992, no writ). We detennined that
section 552.111 excepts from disclosure only those-internal communications that consist of
advice, recommendations, opinions, and othermaterial reflecting the policymaking processes
of the governmental body. See ORD 615 at 5. A governmental body's policymaking
functions do not encompass routine internal administrative or personnel matters, and
disclosure ofinfonnation about such matters will not inhibit free discussion ofpolicy issues
among agency personnel. Id.; see also City of Garland v. Dallas Morning News, 22 .

-----------,S-:w-3Cl-3S1-CTex. ZOUO)-(section 5"52-:-1Tl not applicabl.e to personnel-related----------I
communications that did not involve policymaking). A governmental body's policymaking
functions do include administrative and personnel matters of broad scope that affect the
governmental body's policy mission. See Open Records Decision No. 631 at 3 (1995).

I
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Further, section 552.111 does not protect facts and written observations of facts and events
that are severable from advice, opinions, and recommendations. See ORD 615 at 5. But if
factual information is so inextricably intertwined with material involving advice, opimon,
or recommendation as to make severance of the factual data impractical, the factual
information also may be withheld under section 552.111. See Open Records Decision
No. 313 at 3 (1982).

- -- - -----You-state-thattheTemainirrg-informati-on-corrsists-ofthe-evaluati-onieam'B-scorirrg-do-cuments------·­
and evaluation notes. You explain that these documents represent the authority's possible
decisions on which firm will be awarded the contract, and you argue that disclosure of the
information at issue would stifle open and frank discussions. Upon review, we agree the
information at issue represents the advice, opinion, and recommendations of the authority
concerning matters of policy. Accordingly, the authority may withhold the bid summaries
and evaluation team scoring notes under section 552.111 of the Government Code.

In summary, the authority may withhold the submitted proposals at this time pursuant to
section 552.104 ofthe Government Code and the bid summaries and evaluation team scoring
notes under section 552.111 of the Government Code. As our. ruling is dispositive, we do
not address the remaining arguments.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attorney General's Open Government Hotline, toll free,
at (877) -673::6839.-" Questions -conceriiirigthe allowa15lecharges- for providing public
information under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney General, toll free, at (888) 672-6787.

. Sincerely,

~1CD~
Cindy Nettles '
Assistant Attorney General

-----'-----OpenRecordS1Jl~v~ls=lO=n;:;:------------------------------------j

eN/dIs
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Ref: ID# 354279

Ene. Submitted documents

c: 'Requestor
(w/o enclosures)

--- --- --------Mr:-Ronald-E:-Franke'------- Mr:-JolurA-:-Shutkin
Clifton Gunderson, L.L.P. General Counsel
Suite 325 Clifton Gunderson, L.L.P.
9600 North MoPac Expressway 10001 Innovation Drive, Suite 201
Austin, Texas 78759 Milwaukee, Wisconsin 53226
(w/o enclosures) (w/o enclosures)

f

I

I
.t

Mr. Brian J. Thomas
Weaver and Tidwell, L.L.P.
24 Greenway Plaza, Suite 1800
Houston, Texas 77046
(w/o enclosures)

Mr. Michael Porier
Protiviti
711 Louisiana Street, 12th Floor
Houston, Texas 77002
(w/o enclosures)

Mr. Richard D. Jones
Bluware; Inc.

-Sliife'950
9801 Westheimer Road
Houston, Texas 77042
(w/o enclosures)

Mr. Scott D. Dickinson
Accretive Solutions-Houston, L.P.
10375 Richmond Avenue, Suite 450
Houston, Texas 77042
(w/o enclosures)

Mr. Norman Comstock
DRY Advisors Texas, L.L.C.
12 Greenway Plaza, Suite 200
Houston, Texas 77046-1291
(w/o enclosures)

Mr. Thomas G. Gruenert
Gibson, Gruenert & Zaunbrecher

-Attome:VforBlllware, me.
9330 Broadway Street, Suite 324
Pearland, Texas 77584
(w/o enclosures)

Mr. Paul Ashe Ms. Alyssa G. Martin, CPA
President Weaver and Tidwell, L.L.P.
Securance Suite 300
Suite 101 1600 West Seventh Street
6922 West Linebaugh Avenue Fort Worth, Texas 76102-2506

------Tampa, Floricla33-62-S-------(wlo enclosures)------------------J
(w/o enclosures)
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Mr. Cory Prosperie
Adams Harris
1001 Fannin Street, Suite 4650
Houston, Texas 77002
(vv/o enclosures)

Mr. Richard Gasdia
Aporia Solutions
9801 Westheimer Road, Suite 302
Houston, Texas 77042
(vv/o enclosures)

Mr. Shad Higdon
---------'f)eloitte-&-Touche;-:t:-:r7.P-.-----------·---i

1111 Bagby, Suite 4500
Houston, Texas 77002
(vv/0 enclosures)

Ms. Daniela Chambless
-----------DeU-Marketing;-L--:-P.

One Dell Way
Round Rock, Texas 78682
(vv/o enclosures)

Mr. J. David Ahola
MFR,P.C.
One Riverway, Suite 950
Houston, Texas 77042
(vv/o enclosures)

Mr. Rahim Rahim
RNR Consulting
1111 Superior Avenue, Suite 1330
Cleveland, Ohio 44114
(vv/o enclosures)

Mr. Greg Currier
Sogeti USA, L.L.C.
1221 Lamar, Suite 1331
Houston, Texas 77010
(vv/o enclosures)

Mr. Adarsh Karia
Mr. Chris McConn
Idea futegration
3200 Southvvest Freevvay, Suite 900
Houston, Texas 77027
(vv/o enclosures)

Mr. Mike G. Reinecke
Executive Vice President

& General Counsel
AccietiveS()lutiOris~H()ustori,L.P.

31 Lake Mist Drive
Sugar Land, Texas 77479
(vv/o enclosures)


