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Ms. Ellen H. Spaulding
Feldman, Rogers, Monis & Grover, L.L.P.
5718 Westheimer Road Suite 1200
Houston, Texas 77057

0R2009-12706

Dear Ms. Spaulding:

You ask whether certain infonnation is subject to required public disclosure tmder the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 354661.

The Spring Branch Independent School District (the "district"), which you represent,
received a request for infonnation relating to a former teacher. 1 You inform us that some of
the requested information either has been or will be released. You state that social security
numbers have been redacted from responsive documents pursuant to section 552.147 ofthe
Govemment Code.2 You also state that the district has redacted infonnation protected by the
Family Educational Rights and Privacy Act ("FERPA"), section 1232g of title 20 of the
United States Code.3 You claim that other responsive infonnation is excepted from

Iyou inform us that the district sought and received clarification of tlllS request for information. See
Gov't Code § 552.222(b) (govenunental body may commmllcate with requestor for purpose of clarifying or
narrowing request for infonnation).

2Section 552.147(b) autllorizes a govenunental body to redact a living person's social secmitynumber
from public release witllout the necessity of requesting a decision from tlllS office under tlle Act.

-------~-----------=----=----=-----------------------I

3The United States Department of Education Fanllly Policy Compliance Office (tlle "DOE") has
infolTIled this office that FERPA does not permit state and local educational authorities to disclose to tlllS office,
without parental consent, unredacted, personally identifiable infolTIlation contained in education records for the
purpose of our review in the open records ruling process under tlle Act. The DOE has determined that FERPA
determinations must be made by tlle educational authority in possession of the education records. We have
posted a copy of the letter from tlle DOE to tllis office on tlle AttolTIey General's website:
http://www.oag.state.tx.us/open/20060725usdoe.pdf.
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disclosure under sections 552.101 and 552.137 of the Government Code.4 We have
considered the exceptions you claim and reviewed the infonnation you submitted.

Section 552.101 ofthe Govennnent Code excepts from disclosure "infonnation considered
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't
Code § 552.101. This exception encompasses infonnation that other statutes make ,
confidentia~. Yo_u raise seg_ti~m 552.1 O! in conjuncti_on ~i,th~ecti9n21.355 ofthe Education I
Code, which provides that "[a] document evaluating the perfonnanceoCateacllel:- or----------------1
administrator is confidential." Educ. Code § 21.355. In Open Records Decision No. 643 I

(1996), this office interpreted section 21.355 to apply to any document that evaluates, as that 'I

tenn is commonly understood, the perfonnance of a teacher or an administrator. See ,
'ORD 643 at 3. Additionally, we detennined that for the purposes ofsection 21.355, the word
"teacher" means a person who is required to and does in fact hold a teaching celiificate tmder .
subchapter B ofchapter 21 ofthe Education Code or a school district teaching pennit under
section 21.055 and who is engaged in the process of teaching, as that ternl is commonly
defined, at the time of the evaluation. See id. at 4. We also concluded that the word
"administrator" in section 21.355 means a person who is required to and does in fact hold
an administrator's certificate tmder subchapter B of chapter 21 of the Education Code and
is perfol111ing the functions ofan administrator, as that term is commonly defined, at the time
of the evaluation. Id. We note that a court has concluded that a written reprimand
constitutes an evaluation for the purposes of section 21.355 because "It reflects the
principal's judgment regarding [a teacher's] actions, gives corrective direction, and provides
for further review." North East Indep. Sch. Dist. v. Abbott, 212 S.W.3d 364 (Tex.
App.-Austin2006, no pet.).

You contend that all ofthe submitted information is confidential under section 21.355. You
state that the information at issue peliains to an individual who was employed by the district
asa teacher and who was required to and did hold a teaching certificate under subchapter B
of chapter 21 of the Education Code. Based on your representations and our review of the
submitted infonnation, we conclude that the infonnation we have marked is confidential
under section 552.101 of the Govenunent Code in conjunction with section 21.355 of the
Education Code. We find that you have not demonstrated that the remaining infonnation at
issue constitutes an evaluation ofa teacher for the purposes ofsection 21.355 . We therefore
conclude that the district may not withhold any of the remaining infOlmation under
section 552.101 on the basis of section 21.355.

Section 552.137 ofthe Govenunent Code states that "an e-mail address of a meinber ofthe
- -- ----public-that is-previded-for-thepuFpose-ofcmnmunicating-eIectronicalljLwith a go.vernmenta].L-..-- _

4We note that the distr'ict has submitted no argument in support of its assertion of section 552.137 of
the Government Code and thus has not complied with section 552.301 ofthe Government Code in c1ainling that
exception. See Gov'tCode §§ 552.301(e)(1)(A), .302. Nevertheless, we will consider the district's c1ainnmder
section 552.137, which is a mandatory exception that may not be waived. See id. §§ 552.007, .352; Open
Records Decision No. 674 at 3 nA (2001) (mandatory exceptions).
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body is confidential 'and not subject to disclosure under [the Act]," lmless the owner ofthe
e-mail address has affinnatively consented to its public disclosure. Gov't Code
§ 552. 137(a)-(b). The types of e-mail addresses listed in section 552.137(c) may not be
withheld under this exception. See id. § 552. 137(c). Likewise, section 552.137 is not
applicable to an institutional e-mail address.anInternet website address, or an e-mail address
that a governmental entity maintains for one of its officials or employees. In this instance,
the e-mail addresses contained in the remaining infornlation are maintained by the district
for ltsemploYees.. We tl1eref()!eC()IiCTudeihattliedistriCt may not withhoTd anyoffhe
remaining infonnation lmder section 552.137 of the Government Code.

Lastly, we note that the requestor seeks access to the submitted information lmder the
authorityprovided to the State Board for Educator Certification ("SBEC") by section 249.14
of title 19 of the Texas Administrative Code.s Accordingly, we will consider whether
section 249.14 oftitle 19 of the Texas Administrative Code pernlits the requestor to obtain
the submitted infomiation that is otherwise protected by section 552.101. See Open Records
Decision No. 451 at 4 (1986) (specific access provision prevails over generally applicable.
exception to public disclosure).

Chapter 249 oftitle 19 ofthe Texas Administrative Code govems disciplinary proceedings,
sanctions, and contested cases involving the SBEC. See 19 T.A.C. § 249.4. Section 249.14
provides in relevant part:

(a) [TEA] staffmay obtain and investigate information conceming alleged
improper conduct by an educator, applicant, examinee, or other person
subject to this chapter that would warrant the [SBEC] denying relief to or
taking disciplinary action against the person or certificate.

(c) The TEA staffmay also obtain and act on other information providing
grolmds for investigation and possible action under this chapter.

Id. §249.14. We note that these regulations do nQt specifically grant access to information
. that is subject to section 21.355 ofthe Education Code. We further note that section 21.355

of the Education Code has its own access provision goveming the release of infOlmation.
Generally, if confidentiality provisions or another statute specifically authorize release of
information under certain circumstances or to particular entities, then the infornlat~on may'

- only be released-ortransferred.inaccordance. :with.those provisions. _See AltQl1le)' Gelwral
I,

5Chapter 21 of the Education Code authorizes the SBEC to regulate and oversee all aspects of the
certification, continuing edu~ation, and standards of conduct of public school educators. See Educ. Code
§ 2L031(a). Section 21.041 of the Education Code states that the SBEC may "provide for disciplinaly
proceedings, including the suspension or revocation of an educator certificate, as provided by Chapter 2001,
Government Code." 1& § 21.041(b)(7). Section 21.041 also authorizes the SBEC to"adopt rnles as necessmy
for its own procedures." Id, § 21.041(a).
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Opinions GA-0055 (2003) at 3-4 (SBEC not entitled to access teacher appraisals made
confidential by Education Code § 21.355 where Education Code § 21.352 expressly
authorizes limited release ofappraisals to other school districts in connection with teachers'
,emploYJ.11,ent applications), DM-353 (1995) at 4-5 n.6 (detailed provisions in state law for
disclosure of records would not permit disclosure "to other governmental entities and
officials ... without violating the record's confidentiality"), JM-590 (1986) at 5 ("express
mention or enumeration of one person, thing, consequence, or class is tantamount to an

- - - ------express- exdllslon-Of alrotiiersii);ChJeilRecords-]jeclsioil~o:-o5)-(r9.97r(De£allse-statl:lte- ---------
pemlitted Texas Department of Public Safety to transfer confidential criminal history
infonnation only to certain entities for certain purposes, county could not obtain infOlmation
from the department regarding applicants for county employment). We also note that an
interagency transfer of thi$ information is not permissible where, as here, the applicable
statute enumerates the specific entities to which infonnation encompassed bythe statute may
be disclosed, and the enumerated entities do not include the requesting govenllnental body.
See Open Records Decision Nos. 655 at 8-9, 516 at 4-5 (1989),490 at 2 (1988); see also
Attomey General Opinion GA-0055.

Furthermore, where general and specific provisions are in irreconcilable conflict, the specific
pr~)Vision typically prevails as an exception to the general provision unless the general
provision was enacted later and there is clear evidence that the legislature intended the
general provision to prevail. See Gov't Code § 311.026(b); City ofLake Dallas v. Lake
Cities Mun. Util.Auth., 555 S.W.2d 163,168 (Tex. Civ. App.-FortWorth 1977, writrefd
n.r.e.). Although section 249.14 generally allows TEA access to infOlmation relating to
suspected misconduct on the part of an educator, section 21.355 of the Education Code
specifically protects teacher evaluations. Section 21.355 specifically pennits release to
certain paliies and in certain circmnstances that do not include TEA's request in tIns
instance. We therefore conclude that, notwithstanding the provisions ofsection 249.14, the
marked information that is confidential under section 21.355 ofthe Education Code must be
withheld from this requestor. See Open Records Decision No. 629 (1994) (provision of
Bingo Enabling Act that specifically provided for non-disclosure ofinfonnation obtained in
cOllilection with examination of books and records of applicant or licensee prevailed over

.provision that generally provided for public access to applications, retums, reports,
statements and audits submitted to or conducted byTexas Alcoholic Beverage COlmnission).

hl summary, the district must withhold the infonnation we have marked under
section 552.101 of the Govenllnent Code in conjlmction with section 21.355 of the
Education Code. The rest of the submitted information must be released.

This letter mling is limited to the particular infOlmation at issue in this request and limited
to the facts as presented to us; therefore, this mling must not be relied upon as a previous
detennination regarding any other infonnation or any other circmnstances.

This mling triggers important deadlines regarding the rights alld responsibilities of the
governmental body and ofthe requestor. For more information conceming those rights and
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respoilsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
ot call the Office of the Attomey General's Open Government Hotline, toll free,

_at (877) 673-6839. Questions conceming the allowable charges for providing public
infonnation under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attomey General at (512) 475-2497.

(?Jncerely, _ _
___________________.1 ~_ __ _ _

Assistant Attomey General
Open Records Division

JWM/cc

Ref: ID# 354661

Enc: Submitted documents

c: Requestor
(w/o enclosures)


