
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

September 22, 2009

Mr. Robert Vina, III
Walsh, Anderson, Brown, Aldridge & Gallegos, P.C.
P.O. box 460606
San Antonio, Texas 78246

0R2009-13349

Dear Mr. Vina:

You ask whether certain infonnation is subject to required public disclosure under the
Public Infonnation Act (the "Act"), chapter 552 ofthe Govennnent Code. Your request was
assigned ID# 355942.

The Harlingen Consolidated Independent School District (the "district"), which you
represent, received a request for all e-mail transmissions between celiain named employees
concel11ing a named individual during the 2008-2009 school year. You state that you have
released some of the requested infol111ation. You claim that the submitted infonnation is
excepted from disclosure under sections 552.101, 552.102, 552.103, 552.111, 552.114
and 552.137 of the Govennnent Code. We have considered the exceptions you claim and
reviewed the submitted infonnation.

The United States Depmiment ofEducation Family Policy Compliance Office has infonned
this office that FERPA does not pel111it state and local educational authorities to disclose to
this office, without parental or an adult shldent' s consent, unredacted, personally identifiable
infonnation contained in education records for the ptu1Jose ofour review in the open records
ruling process under the Act.! Consequently, state and local educational authorities that
receive a request for education records from a member ofthe public under the Act must not
submit education records to this office in unredacted fonn, that is, in a fonn in which
"personally identifiable infonnation" is disclosed. See 34 C.F.R. § 99.3 (defining
"persollally identifiable infonnation"). You have submitted redacted and mn'edacted
education records for our review. Because our office is prohibited from reviewing these

'A copy of tIlls letter may be found on the Office of the Attomey General's website at
http://www.oag.state.tx.us/opel1/20060725usdoe.pdf.
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education records to detennine whether appropriate redactions lmder FERPA have been
made, we will not address the applicability ofFERPA to any ofthe submitted records. Such
detenninations under FERPA must be made bythe educational authority in possession ofthe
education records. 2 Likewise, we do not address your arguments under section 552.114 of
the Government Code. See Gov't Code §§ 552.026 (incorporating FERPA into the
Act), 552.114 (excepting from disclosure "student records"); Open Records Decision
No. 539 (1990) (detennining the same analysis applies lUlder section 552.114 of the
Govenmlent Code and FERPA). However, to the extent you detennine the infol111ation you
have submitted is not protected by FERPA, we will consider your other arguments against

. disclosure.

Section 552.103 of the Government Code provides in part:

(a) InfOlmation is excepted from [required public disclosure] if it is
infOlmation relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person's office or employment, is or may be a party.

(c) Infonnation relating to litigation involving a govel11mental body or an
officer or employee of a govemmental body is excepted from disclosure
under Subsection (a) onlyifthe litigation is pending orreasonab1y anticipated
on the date that the requestor applies to the officer for public infonnation for
access to or duplication of the information.

Gov't Code § 552.103(a), (c). A govel11mental body that claims an exception to disclosure
under section 552.103 must provide relevant facts and documents sufficient to establish the
applicability of this exception to the infonnation at issue. To meet this burden, the
govel11mental body must demonstrate that: (1) litigation was pending or reasonably

.anticipated on the date of its receipt ofthe request for infOlmation; and (2) the information
at issue is related to the pending or anticipated litigation. See Univ. ofTex. Law Sch. v. Tex.
Legal Found., 958 S.W.2d479 (Tex. App.-Austin 1997, no pet.); Heard v. Houston Post
Co., 684 S.W.2d210 (Tex. App.-Houston [PtDist.] 1984, writrefdn.r.e.). Bothelements
of the test must be met in order for infol111ation to be excepted from disclosure under
section 552.103. See Open Records Decision No. 551 at 4 (1990).

To establish that litigation is reasonably anticipated, a governmental body must provide this
office "concrete evidence showing that the claim that litigation may ensue is more than mere

2In the future, if the district does obtain parental or an adult student's consent to submit unredacted
education records and the district seeks a lUling from this office on the proper redaction of those education
records in compliance with FERPA, we willlUle accordingly.
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conjectme." Open Records Decision No. 452 at 4 (1986). Whether litigation is reasonably
anticipated must be detennined on a case-by-case basis. Id. Concrete evidence to suppOli
a claim that litigation is reasonably anticipated may include, for example, the govennnental
body's receipt of a letter containing a specific threat to sue the govennnental body from an
attomey for a potential opposing party. Open Records Decision No. 555 (1990); see Open
Records Decision No. 518 at 5 (1989) (litigation must be "realistically contemplated"). On
the other hand, this office has detennined that ifan individual publicly threatens to bring suit I

against a govenmlental body, but does not actually take objective steps toward filing suit,
litigation is not reasonably anticipated. See Open Records DecisionNo. 331 (1982). Further,
the fact that a potential opposing party has hired an attomey who makes a request for
infonnation does not establish that litigation is reasonably anticipated. Open Records
Decision No. 361 (1983).

You state that the requestor has filed a grievance with the district. However, you do not
infonn us when this grievance was filed or the procedure goveming the grievance. Thus, we .
find that you have not demonstrated that the requestor had taken any concrete steps towards
litigation on the date the request was received. See Open Records Decision No. 331 (1982)..
Therefore, the district may not withhold any of the submitted infonnation· under
section 552.103 of the Govemment Code.

Section 552.101 ofthe Govemment Code excepts from disclosure "infonnation considered
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't
Code § 552.101. Section 552.101 encompasses infonnation protected by other statutes, such
as section 21.355 of the Education Code. Section 21.355 provides that "[a] document
evaluating the perfonnance of a teacher or administrator is confidential." Educ. Code
§ 21.355. In addition, the court has concluded a written reprimand constitutes an evaluation
for purposes of section 21.355 because "it reflects the principal's judgment regarding [a

. teacher's] actions, gives corrective direction, and provides for fmiher review." North East
Indep. Sch. Dist. v. Abbott, 212 S.W.3d 364 (Tex. App.-Austin 2006, no pet.). This office
has interpreted this section to apply to any document that evaluates, as that tenn is connnonly
understood, the perfonnance ofa teacher or administrator. Open Records Decision No. 643
(1996). In that opinion, we concluded that a teacher is someone who is required to hold and
does hold a ce1iificate or pennit required under chapter 21 of the Education Code and is
teaching at the time of his or her evaluation. Id. You claim.the submitted information is
confidential under section 21.355 ofthe Education Code. However, we fiiicftliis infomlation
does not constitute evaluation ofthe individual's perfonnance as a teacher for the purposes
of section 21.355. Accordingly, we find that you have failed to demonstrate that the
submitted infonnation constitutes teacher evaluations subject to section 21.355 of the
Education Code, and it may not be withheld under section 552.101 ofthe Govennnent Code
on that basis.·

You raise the federal Health Insurance POliability and Accountability Act of 1996
("HIPAA"), 42 U.S.C. §§ 1320d-1320d-8 for some of the infonnation at issue. At the
direction of Congress, the Secretary of Health and Human Services ("HHS") promulgated
regulations setting privacy standards for medical records, which HHS issued as the Federal
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Standards for Privacy ofIndividually Identifiable Health Infonnation. See Health Insurance
POliability and Accountability Act of1996, 42 U.S.C. § 1320d-2 (Supp. N 1998) (historical
& statutory note); Stalldards for Privacy ofIndividually Identifiable Health Infonnation, 45
C.F.R. Pts. 160, 164 ("Privacy Rule"); see also Attorney General Opinion JC-0508 at 2
(2002). These standards govel11 the releasability ofprotectedhealth infonnationby a covered
entity. See 45 C.F.R. pts. 160, 164. Under these standal-ds, a covered entity may not use or
disclose protected health infonnation, except as provided by parts 160 and 164 of the Code
of Federal Regulations. See id. § 164.502(a).

This office has addressed the interplay of the Privacy Rule and the Act. In Open Records
Decision No. 681 (2004), we noted that section 164.512 of title 45 of the Code of Federal
Regulations provides that a covered entity may use or disclose protected health infol111ation
to the extent that such use or disclosure is required by law alld the lIse or disclosure complies
with and is limited to the relevant requirements of such law. See 45 C.F.R. § 164.512(a)(1).
We further noted that the Act "is a malldate in Texas law that compels Texas govel11mental
bodies to disclose information to the public." See ORD 681 at 8; see also Gov't Code
§§ 552.002, .003, .021. We therefore held that the disclosures under the Act come within
section 164.512(a). Consequently, the Privacy Rule does not make infonnation confidential
for the purpose of section 552.101 of the Govemment Code. See Abbott v. Tex. Dep't of
Mental Health & Mental Retardation, 212 S.W.3d 648 (Tex. App.-Austin 2006, no pet.);
ORD 681 at 9; see also Open Records Decision No. 478 (1987) (as general mle, statutory
confidentiality requires express language making information confidential). Thus, because
the Privacy Rule does not make information that is subject to disclosme under the Act
confidential, the district may withhold protected health information from the public only if
the infonnation is confidential under other law or an exception in subchapter C of the Act
applies. Therefore, we will consider your arguments under the Act for the medical
infonnation at issue.

You argue that some of the submitted information is confidentiallmder section 552.101 of
the Govel11ment Code in conjunction with the Medical Practice Act ("MPA"), subtitle B of
title 3 of the Occupations Code. Section 159.002 of the MPA provides in pertinent part:

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential alld
plivileged and may not be disclosed except as provided by this chapter.

(c) A person who receives infonnation from a confidential commmlication
or record as described by this chapter, other than a person listed in Section
159.004 who is acting on the patient's behalf, may not disclose the
infOlIDation .except to the extent that disclosure is consistent with the
authorized purposes for which the infonnation was first obtained.

Occ. Code § 159.002(b), (c). This office has concluded that the protection afforded by
section 159.002 extends only to records created by either a physician or someone under the
supervision of a physician. See Open Records Decision Nos. 487 (1987), 370 (19'83), 343
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(1982). Upon review, we conclude none of the submitted information consists of medical
records that are subject to the MPA and none of it may be withheld on that basis.

You also raise section 552.101 ofthe Govel11ment Code in conjunction with the Americans
with Disabilities Act (the "ADA"). The ADA provides for the confidentiality of certain
medical records of employees and applicants. Specifically, the ADA provides that
infonnation about the medical conditions and medical histories of applicants or employees
must be (1) collected and maintained on separate fonns, (2) kept in separate medical files,
and (3) treated as a confidential medical record. In addition, an einployer's medical
examination or inquiry into the ability ofan employee to perfonnjob-related functions is to

,be treated as a confidential medical record. 29 C.F.R. § 1630.14(c); see also Open Records
Decision No. 641 (1996). The Equal Employment Opportlmity Commission detennined
medical infol111ation for the purposes of the ADA includes "specific infonnation about an
individual's disability and related functional limitations, as well as, general statements that
an individual has a disability or that an ADA reasonable accomlTIodation has been provided
for a pmiicular individua1." See Letter from Ellen J. Vargyas, Legal Counsel, EEOC, to
Barry Kearney, Associate General- Counsel, National Labor Relations Board, 3
(Oct. 1, 1997). Federal regulations define "disability" for the purposes of the ADA as "(1)
a physical or mental impainnent that substantially limits one or more of the major life
activities of the individual; (2) a record of such an impaiIment; or (3) being regarded as
having such an impairment." 29 C.F.R. § 1630.2(g). The regulations furtlier provide that
physicalor mental impairment means: (1) anyphysiological disorder, or condition, cosmetic
disfigurement, or anatomical loss affecting one.or more of the following body systems:
neurological, inusculoskeletal, special sense organs, respiratory (includi~lg speech organs),
cardiovascular, reproductive, digestive, genito-urinary, hemic and lymphatic, skin, and
endocrine; or (2) any mental or psychological disorder, such as mental retardation, organic
brain syndrome, emotional or mental illness, and specific learning disabilities. See id.
§ 1630.2(h). Upon review~ we find the district has failed to demonstrate the ADA is
applicable to any portion of the infonnation at issue. Accordingly, the district may not
withhold any ofthe submitted infOlmation under section 552.101 on that basis.

Section 552.101 of the Government Code also encompasses the common-law right of
privacy, while section 552.102(a) ofthe Govel11ment Code excepts from public disclosure
"information in a personnel file, the disclosure of which would constitute a cleariy
unwarranted invasion ofpersonal privacy[.]" Gov't Code § 552.102(a). Section 552.102 is
applicable to infonnation that relates to public officials and employees. See Open Records
Decision No. 327 at 2 (1982) (anything relating to employee's employment and its tenns
constitutes infonnation relevant to person's employment relationship and is pmi of
employee's persOlmel file). The privacy analysis under section 552.102(a) is the same as the
common-law privacy standard lUlder section 552.101. See Hubert v. Harte-Hanks Tex.
Newspapers, Inc., 652 S.W.2d 546, 549-51 (Tex. App.-Austin 1983, writ refd n.r.e.)
(addressing statutory predecessor). We will therefore cOI).sider the applicability of
common-law privacy under section 552.101 together with your claim regarding
section 552.102(a).



Mr. Robeli Vina, Ill- Page 6

Common-law privacy protects information if(1) the infOlTIlation contains highly intimate or
embalTassing facts, the publication ofwhich would be highly objectionable to a reasonable
person, and (2) the infonnation is not oflegitimate concel11 to the public. Indus. Found. v.
Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). The type of infonnation
considered intimate and embalTassing bythe Texas Supreme Court in Industrial Foundation
included infol111ation relating to sexual assault, pregnancy, mental or physical abuse in the
workplace, illegitimate children, psychiatric treatment ofmental disorders, attempted suicide,
and injuries to sexual organs. Id. at 683. Generally, however, the public has a legitimate
interest in infol111ation that relates to public employment and public employees, and
infol111ation that pertains to an employee's actions as a public servant generally cannot be
considered beyond the realm of legitimate public interest. See Open Records Decisions
Nos. 562 at 10 (1990) (personnel file information does not involve most intimate aspects of
human affairs, but in fact touches on matters of legitimate public concel11); 470 at 4
(1987) (public has legitimate interest in job qualifications and performance of public
employees); 444 at 5-6 (1986) (public has legitimate interest in knowing reasons for
dismissal, demotion, promotion, orresignation ofpublic employees); 423 at 2 (1984) (scope
of public employee privacy is nalTow). Upon review, we find that none of the submitted
infonnation constitutes highly intimate or embanassing infonnation ofno legitimate concel11
to the public. Therefore, none of the submitted infonnation may be withheld lUlder either
section 552.101 or section 552.102 on the basis of cOlmnon-law privacy.

Next, you assert section 552.111 of the Government Code for the submitted infonnation.
The purpose of section 552.111 is to protect advice, opinion, and recommendation in the
decisional process and to encourage open and frank discussion in the deliberative process.
See Austin v. City ofSan Antonio, 630 S.W.2d 391,394 (Tex. App.-San Antonio 1982, no
writ); Open Records Decision No. 538 at 1-2 (1990). In Open Records Decision No. 615
(1993), this office re-examined the statutory predecessor to section 552.111 in light of the
decision in Texas Dep'artment of Public Safety v. Gilbreath, 842 S.W.2d 408 (Tex.
App.-Austin1992, no writ). We detennined that section 552.111 excepts from disclosure
only those intel11al conununications that consist ofadvice, recommendations, opinions, and
other material reflecting the policymaking processes of the govennnental body. See
ORD 615 at 5. A govennnental body's policymaking functions do not encompass routine
internal administrative or persOlmel matters, an,d disclosure of inforrriation about such
matters will not inhibit free discussion of policy issues among agency personnel. Id.; see
also City ofGarlandv. Dallas Morning News, 22 S.W.3d 351 (Tex. 2000) (section 552.111
not applicable to persOlmel-related conununications that did not involve policymaking). A
governmental body's policymaking functions do include administrative and personnel
matters of broad scope that affect the govenunental body's policy mission. See Open
Records Decision No. 631 at 3 (1995). Additionally, section 552.111 does not generally
except from disclosure purely factual information that is severable from the opinion portions
ofintel11al memoranda. Arlington Indep. Sch. Dist. v. Tex. Attorney Gen., 37 S.W.3d 152
(Tex. App.-Austin 2001, no pet.); ORD 615 at 4-5.

You state that the submitted information consists of communications of the thoughts and
reconunendations ofdistrict personnel. However, upon review ofthe submitted information,
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we find that it consists of routine administrative or persollilel infonnation or purely factual
infonnation. You have failed to establish that any pOliion of the submitted infonnation
constitutes advice, opinions, reconunendations, or othermaterial reflecting thepolicymaking
processes of the district. Accordingly, you may not withhold any pOliion of the submitt.ed
infol111ation under section 552.111 ofthe Govenunent Code.

Section 552.137 of the Govel11111ent Code excepts from disclosure "an e-mail addr~ss of a
member of the public that is provided for the purpose ofcOlmnunicating electronically with
a govenTI11ental body," unless the member ofthe public consents to its release or the e-mail
address is of a type specifically excluded by subsection (c). Gov't Code § 552. 137(a)-(c).
The e-mail addresses we have marked are not a type specifically excluded by
section 552. 137(c). Accordingly, the district must withhold the marked e-mail addresses
under section 552.137 ofthe Govenunent Code, unless the owners of the e-mail addresses
have affinnatively consented to their disclosure. The remaining infonnation must be
released.

This letter ruling is limited to the particular infonnation at issue in this reqnest and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
detel111ination regarding any other infol111ation or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
govel11mental body and ofthe requestor. For more infonnation concel11ing those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index or1.php,
or call the Office of the Attol11ey General's Open Govennnent Hotline, toll free,
at (877) 673-6839. Questions conceming the allowable charges for providing public
infol111ation under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attomey General, toll free, at (888) 672-6787.

Sincerely,

JM/cc .

Ref: ID# 355942

Enc. Submitted documents

c: Requestor
(w/o enclosures)


