
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

October 6, 2009

11s. J.11iddlebrooks
Assistant City Attomey
Criminal Law and Police Section
1400 S. Lamar
Dallas, Texas 75215

0R2009-14047

Dear 11s. 11iddlebrooks:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (tIle "Act"), chapter 552 ofthe Govemment Code. Your request was
assigned ID# 357432 (DPD request numbers 09-5669, 09~5682, 09-5683, and 09-6369).

The Dallas Police Department (the "department") received fourrequests from two requestors
for information related to (1) a specified department officer, and (2) a sexual harassment
investigation involving this officer. You claim that portions ofthe requested information are
excepted from disclosure under sections 552.101, 552.108, 552.117, 552.130, 552.136,
and 552.137 of the Govenunent Code. We have considered the exceptions you claim and
reviewed the submitted representative sample of the requested information. 1

Section 552.101 ofthe Govenunent Code excepts from disclosure "information considered
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't
Code § 552.101. Section 552.101 encompasses the common-law right of privacy, which
protects infonnation if it (1) contains highly intimate or emban'assing facts, the publication
ofwhich would be highly objectionable to a reasonable person, and (2) is not of legitimate
concem to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685
(Tex. 1976). The types of information considered intimate and embarrassing by the Texas.

. lWe assum~ that the "representative sample" ofrecords submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of information than that submitted to this
office.
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Supreme Court in Industrial Foundation included information relating to sexual assault,
pregnancy, mental or physical abuse in the workplace, illegitimate children, psychiatric
treatment ofmental disorders, attempted suicide, and injuries to sexual organs. Id. at 683.
This office has found that some kinds of medical information or information indicating
disabilities or specific illnesses are also. excepted fi'om required public disclosure under
common-law privacy. See Open Records Decision Nos. 470 (1987) (illness from severe
emotional and job-related stress), 455 (1987) (prescription drugs, illnesses, operations, and
physical handicaps).

In Morales v. Ellen, 840 S.W.2d 519 (Tex. App.-EI Paso 1992, writ denied), the court
addressed the applicability of the common-law privacy doctrine to files of an investigation
of allegations of sexual harassment. The investigation files in Ellen contained individual
witness statements, an affidavit by the individual accused of the misconduct responding to
the allegations, and conclusions of the board of inquiry that conducted the investigation.
Ellen, 840 S.W.2d at 525. The court ordered the release ofthe affidavit ofthe person under
inv~stigatiQnandthe GonclJJsions ofthCl board ofinquir;y, stating that thCl public's interest was
sufficiently served by the disclosure ofsuch documents. Id. In concluding, the Ellen court
held that "the public did not possess a legitimate interest in the identities of the individual
witnesses, nor the details of their personal statements beyond what is contained in the
documents that have been ordered released." Id.

Thus, ifthere is an adequate summary ofan investigation ofalleged sexualharassment, the
investigation summary must be released under Ellen, but the identities of the victims and
witnesses of the alleged sexual harassment must be redacted, and their detailed statements
must be withheld from disclosure. See Open Records Decision Nos. 393 (1983), 339 (1982).
Ifno adequate summary ofthe investigation exists, then all ofthe information relating to the
investigation ordinarily must be released, with the exception of information that would
identify the victims and witnesses. In either case, the identity of the individual accused of
sexual harassment is not protected from public disclosure. Common-law privacy does not
protect information about a public employee's alleged misconduct on the job or complaints.
made about a public employee's job performance. See Open Records Decision Nos. 438
(1986),405 (1983),230 (1979), 219 (1978).

Upon review, we agree that the department must withhold the information we have marked
under section 552.101 ofthe Government Code in conjunction with common-law privacy.
The department has failed to demonstrate, however, how the remaining information it has
marked is highly intimate or embarrassing, or is not oflegitimate public interest. Therefore,
the department may not withhold any of the remaining information under section 552.101
in conjunction with common-law privacy.

Section 552.108(b)(1) of the Government Code excepts from required public disclosure an
internal record of a law enforcement agency maintained for internal use in matters relating
to law enforcement or prosecution if "release of the internal record or notation would
interfere with law enforcement or prosecution." Gov't Code § 552.108(b)(1). A
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governmental body that seeks to withhold infonnation under section 552.108(b)(1) must
sufficiently explain how and why the release of the infonnation would interfere with law
enforcement and crime prevention. See id. § 552.301(e)(I)(A); City of Fort Worth v.
Cornyn, 86 S.W.3d 320, 327 (Tex. App.-Austin 2002, no pet.) (section 552.108(b)(1)
protects infonnation that, ifreleased, would pennit private citizens to anticipate weaknesses
in police department, avoid detection, jeopardize officer safety, and generally undennine
police efforts to effectuate state laws); Open Records Decision Nos. 562 at 10 (1990), 531
at 2 (1989). In Open Records Decision No. 506 (1988), this office detennined that the
statutorypredecessor to section 552.108(b) excepted from disclosure "cellularmobile phone
numbers assigned to county officials and employees with specific law enforcement
responsibilities." ld. at 2. We noted that the purpose ofthe cellular telephones was to ensure
immediate access to individuals with specific law enforcement responsibilities and that
public access to these numbers could interfere with that purpose. ld.

You infonn us that the cellular telephone numbers you have marked are assigned to peace
offic~rEl whQ require these telephones to perfOlTI1 their jobs ill the field. YOll g,El~ert that th~
release ofthese cellular telephone numbers would interfere with law enforcement and crime
prevention. Based on your representations and our review of the infonnation at issue, we
conclude that the department may withhold the cellular telephone numbers you have marked
under section 552.108(b)(I) of the Government Code.

Next, we address your arguments under section 552.117 of the Government Code.
Section 552.117(a)(I) excepts from disclosure the home addresses and telephone numbers,
social security numbers, and family member infonnation of current or fonner officials or
employees of a governmental body who request that this infonnation be kept confidential
under section 552.024 of the Government Code. Gov't Code § 552.117(a)(I).
Section 552.117(a)(2) excepts from disclosure the present and fonner home addresses and
telephone numbers, social security numbers; and family member infonnation of a peace
officer regardless ofwhether the officer requests confidentiality for that infonnation under
section 552.024.2 ld. § 552. 117(a)(2). We note that section 552.117 also encompasses
personal cellular telephone numbers, provided that the cellular telephone service is not paid
for by a govennnental body. See Open Records Decision No. 506 at 5-6 (1988)
(section 552.117 not applicable to cellular mobile phone numbers paid for by governmental
body and intended for official use). In tIns instance, portions ofthe submitted infonnation
concern an officer who is no longer employed by the department, and it is unclear whether
tIns person is currently a licensed peace officer as defined by article 2.12 of the Code of
Criminal Procedure. Therefore, to the extent the individuals whose infonnation is at issue
are licensed peace officers as defined by article 2.12, the department must withhold the
personal infonnation we have marked under section552.117(a)(2) ofthe Government Code;
however, the department may withhold the cellular telephone number marked under
section 552.117 only if the departltlent did not pay for the cellular service.

2"Peace Officer" is defined by article 2.12 of the Code ofCriminal Procedure.
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Ifthe former department officer whose information is at issue is no longer a licensed peace
officer, then his personal infonnation may be excepted from disclosure under
section 552.117(a)(I), which also applies to the marked infonnation related to a City of
Dallas employee and City of Dallas official who are not licensed peace officers. ·Whether
a particular piece ofinfonnation is protected by section 552.117(a)(I) must be determined
at the time the request for it is made. See Open Records Decision No. 530 at 5 (1989). The
department may only withhold infonnation under section 552.117(a)(1) ifthe individuals at
issue elected confidentiality under section 552.024 prior to the date on which the request for
this information was made. Therefore, ifthe individuals timely elected to keep their personal
information confidential, the department must withhold the infonnation we have marked
,under section 552.117(a)(1).

You assert that someofthe remaining infonnation at issue is excepted under section 552.130
of the Govenuuent Code, which provides that infonnation relating to a motor vehicle
operator's license, driver's license, motor vehicle title, or registration issued by a Texas
agellcyis exce:pted from public release. Gov't Code § 552.130(1)(1), (2). We agree that the
department must withhold the Texas license plate number and Texas driver's license number
you have marked under section 552.130.

You assert that the employee identification numbers you have marked are confidential under
section 552.136(b) ofthe Government Code, which states that "[n]otwithstanding any other
provision ofthis chapter, a credit card, debit card, charge card, or access device number that
is collected, assembled, or maintained by or for a governmental body is confidential." Id.
§ 552.136. You infonn us that an employee's identification number, with the addition ofone
digit, is also used as an employee's credit union bank account number. Thus, we agree that
this information is subject to section 552.136. Therefore, the department must withhold the
infonnation you have marked under section 552.136 of the Government Code.

Section 552.137 of the Government Code excepts from disclosure "an e-mail address of a
member ofthe public that is provided for the purpose ofcommunicating electronically with
a governmental body," unless the member ofthe public consents to its release or the e-mail
address is of a type specifically excluded by subsection (c). See id. § 552.137(a)-(c). The
e-mail address at issue does not appear to be specifically excluded by section 552.137(c).
See Act ofMay 15, 2001, 77th Leg., RS., ch. 356, § 1,2001 Tex. Gen. Laws 651, 651-52,
amended by Act of May 27, 2009, 81st Leg., RS., ch. 962, § 7,2009 Tex. Sess. Law
Servo 2555, 2557 (Vemon) (to be codified as an amendment to Gov't Code § 552.137(c)).
Accordingly, the department must withhold the e-mail address we have marked under
section 552.137 ofthe Government Code, unless the owner ofthis e-mail address consents
to its disclosure.

ill summary: (1) the department must withhold the infonnation we have marked under
section 552.101 ofthe Government Code in conjunction with common-:-law privacy; (2) the
department may withhold the cellular telephone numbers you have marked under
section 552.108(b)(I) of the Government Code; (3) to the extent the individuals whose
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information is at issue are licensed peace officers as defined by article 2.12, the department
must withhold the personal information we have marked under section 552.117(a)(2) ofthe
Government Code; however, the department may withhold the cellular telephone number
marked under section "552.117(a)(2) only if the department did not pay for the cellular
service; (4) if the involved individuals timely elected to keep their personal information
confidential, the department must withhold the information we have marked under
section 552.117(a)(1) ofthe Government Code; (5) the department must withhold the Texas
license plate number and Texas driver's license number you have marked under
section 552.130 ofthe Government Code; (6) the department must withhold the information
you have marked under section 552.136 ofthe Government Code; (7) the department must
withhold the e-mail address we have marked under section 552.137 ofthe Government Code,
unless the owner of this e-mail address consents to its disclosure; and (8) as you raise no
further exceptions against disclosure, the department must release the remainder of the
submitted infOlmation.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office ·of the Attorney General's Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Actmust be directed to the Cost Rules Administrator ofthe Office of .
the Attorney General, toll free, at (888) 672-6787.

Sincerely,

\
Ryan T. Mitchell
Assistant Attorney General
Open Records Division

RTM/dls

Ref: ID# 357432 .

Ene. Submitted documents

c: Requestors
(w/o enclosures)


