
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

October 7, 2009

Ms. Molly ShOliall
Assistant City Att0111ey
City of Arlington
P.O. Box 90231
Arlington, Texas 76004-3231

0R2009-14153

Dear Ms. ShOliall:

You ask whether certain infonnation is subject to required public disclosure under the
Public Infonnation Act (the "Act"), chapter 552 ofthe Gove111ment Code. Your request was
assigned ID# 357970.

The City ofArlington (the "city") received a request for code enforcement records for three
named propeliies. You state you have released some ofthe infonnation. You claim that the
submitted infonnation is excepted from disclosure under section 552.107 ofthe Govenunent
Code. 1 We have considered the exception youclaimalld reviewed the submitted
inf01111ation..

Initially, we note that the requestor in this instance is a legislative aide for State
Representative Marc Veasey. Section 552.008 of the Gove111111ent Code grants access to
illformation, including confidential inf01111ation, requested by individual members, agencies,
or COlllillittees of the. Texas Legislature, and provides as follows:

I Although the city raises section 552.101 ofthe Govermnent Code in conjlUlction with rule 503 ofthe
Texas Rules of Evidence, tIllS office has concluded that section 552.101 does not encompass discovery
privileges. See Open Records Decision Nos. 676 at 1-2 (2002), 575 at 2 (1990). Thus, we will not address the
city's claim that the submitted information is confidentiallUlder section 552.101 in conjlUlction with tillS rule.
We note that the proper exception to raise when asserting tile attorney-client privilege in tillS instance is
section 552.107 of the Government Code. See OpenRecords Decision Nos. 677 (2002), 676 at 6.
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(a) This chapter does not grant authority to withhold infomlation :5..om
individual members, agencies, or committees of the legislature to use for
legislative purposes.

(b) A governmental body on request by an individual member, agency, or
cOlllinittee of the legislature shall provide public infonnation, including
confidential infonnation, to the requesting member, agency, or committee for
inspection or duplication in accordance with this chapter if the requesting
member, agency or COlllillittee states that the public infonnation is requested
under this chapter for legislative plU-poses. A govenllnental body, by
providing public infonnation under tIus section that is confidential or
otherwise excepted from required disclosure under law, does not waive or
affect the confidentiality of the infonnation for purposes of state or federal
law or waive the right to asseli exceptions to required disclosure of the
infonnation in the future. The govenllnental bodymayrequire the requesting
individual member of the legislature, the requesting legislative agency or
committee, or the members or employees of the requesting entity who will
view or handle information that is received under this section and that is
confidential under law to sign a confidentiality agreement that covers the
infonnation and requires that: .

(1) the infonnation not be disclosed outside the requesting entity, or
within the requesting entity for purposes other than the plU-pose for
which it was received;

(2) the infonnation be labeled as confidential;

(3) the information be kept securely; or

(4) the number ofcopies made ofthe infonnation or the notes taken
from the infonnation that implicate the confidential nahlre of the
information be controlled, with all copies or notes that are not
destroyed or retumed to the govenunental body remailung
confidential and subject to the confidentiality agreement.

(c) This section does not affect:

____________-"-'(1:L)-----=th:::.::e=--:l1:::c·ght of an individual member, agency, or committee of the
legislature to obtain infonnation from a govenllnenta1 body under
other law, including under the rules ofeither house ofthe legislature;

(2)· the procedures Imder which the infOlIDation is obtained under
other law; or
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(3) the use that maybe made ofthe infOlmation obtained lmder other
law.

Gov't Code § 552.008. The requestor is a legislative aide for State Representative Marc
Veasey; however, the requestor does not state, and it is not otherwise clear to this office, that
her request was made for legislative plU1Joses. Accordingly, if the requestor made this
request for legislative purposes, then the city must make the submitted infonnation available
to this requestor in accordance with s~ction552.008. See id. We note that the release ofthis
infol111ation to Representative Veasey's office under section 552.008 does not waive or affect
the confidentiality of the infonnation for the purposes of state or federal law or waive the
city's right to asseli exceptions to required public disclosure ofthis infonnation in the future.
See id. But if tIlls request for infonnation was not made for legislative plU1Joses, then the
submitted infol111ation need notbe released under section 552.008, and we will consider your
arguments against its public disclosure.

Section 552.107(1) of the Govel11ment Code protects infonnationcoming within the
attorney-client privilege. When asserting the attol11ey-client privilege, a govenllnental body
has the burden ofproviding the necessary facts to demonstrate the elements of the privilege
in order to withhold the infonnationat issue. Open Records Decision No. 676 at 6-7 (2002).
First, a govenllnental body must demonstrate that the infonnation constitutes or doclU11ents
a communication. Id. at 7. /Second, the commlUllcation musthave been made "for the
plU1Jose offacilitating the rendition ofprofessional legal services" to the client govel11l11ental
body. TEX. R. EVID. 503(b)(I). The privilege does not apply when an attol11ey or
representative is involved in some capacity other than that of providing or facilitating
professional legal services to the client govel11l11ental body. In re Texas Fanners Ins.
Exch., 990 S.W.2d337, 340 (Tex. App.-Texarkana 1999, orig. proceeding) (attol11ey-client
privilege does not apply if attol11ey acting in a capacity other than that of attol11ey).
Govel11mental attol11eys often act in capacities other than that ofprofessional legal counsel,
such as administrators, investigators, or managers. Thus, the mere fact that a communication
involves an attol11ey· for the govel11ment does not demonstrate this element. Third, the
privilege applies only to communications between or among clients, client representatives,
lawyers, lawyer representatives, and a lawyer representing another party in a-pending action
and concel11ing a matter ofCOlmnon interest therein. Tex. R. Evid. 503 (b)(1)(A)-(E). Thus,
a govenllnental body must infonn this office of the identities and capacities of the
individuals to whom each communication at issue has been made. Lastly, the attol11ey-client
privilege applies only to a confidential cOlmTIlmication, id. 503(b)(I), meaning it was "not
intended to be disclosed to third persons other than those to whom disclosure is made in
flUiherance of the rendition of rofessionallegal services to the client or those reasonably
necessary for the transmission ofthe commlmication." Id. 503(a)(5)..

Whether a conuTIlmication meets this definition depends on the intent ofthe paliies involved
at the time the infol1nation was communicated. Osborne v. Johnson, 954 S.W.2d 180, 184
(Tex. App.-Waco 1997, no writ). Moreover, because the client may elect to waive the

I
I
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privilege at any time, a governmental body must explain that the confidentiality of a
conU11Unication has been maintained. Section 552.107(1) generally excepts an entire
communicatiOll that is demonstrated to be protected by the attorney-client privilege, unless
otherwise waived by the governmental body. See Huie v. DeShazo, 922 S.W.2d 920,923
(Tex. 1996) (privilege extends to entire communication, including facts contained therein).

You state that the information you have marked consists of conummications between city
employees and attorneys made for the purpose of providing legal advice to the city. You
have identified the parties to the c0l11lmmication. You state that these conummications were
made in confidence and the confidentiality has been maintained. Based on your
representations and our review, we find you have demonstrated the applicability of the
attorney-client privilege to the infonnation you have marked. Accordingly, the city may
generally withhold the infornlation you have marked under section 552.107 of the
Government Code.

In summary, if the requestor made tIns request for legislative purposes, then the city must
make the submitted information available to Representative Veasey in accordance with
section 552.008. Ifthe requestor did not make this request for legislative purposes, the city
may withhold the infonnation you have marked under section 552.107 ofthe Govenunent
Code.

This letter mling is limited to the particular infonnation at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
detennination regarding any other information or any other circumstances.

This ruling triggers impOliant deadlines regarding the rights and responsibilities of the
govenunental body and ofthe requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/openJindex or1.php,
or call the Office of the Attorney General's Open· Govenunent Hotline,toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
infonnation under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney General, toll free, at (888) 672-6787.

Since~

Clrris Schulz
Assistant Attorney General
Open Records Division

CS/cc
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Ref: ID# 357970

Enc. Submitted documents

I
cc: Requestor

(w/o enclosures)
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