
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

October 9, 2009

Ms. Janet Smith
Assistant General COlU1sel
Texas Depmiment of State Health Services
P.O. Box 149347
Austin, Texas 78714

0R2009-14321

Dear Ms. Smith:

You ask whether certain infonnation is subject to required public disclosure under the
Public Infdnnation Act (the "Act"), chapter 552 ofthe Govel11lTIent Code. Your request was
assigned ID# 357979.

The Depmiment of State Health Services (the "department") received a request for four
categoties of infonnation pertaining to tln-ee named department employees, including: (1)
yearly and qumierly perfonnance reviews, (2) documentation related to the employees'
perf0l111anCe, (3) non-perf01111ance documentation in the employees' records, and (4)
documentation pertaining to the employees' training. You state the depmiment will make
some infonnation available to the requestor. You claim the marked inf01111ation is excepted
fl:om disclosure under sections 552.101, 552.117, and 552.137 ofthe Govel11ment Code. We
have considered the exceptions you claim and reviewed the submitted representative smllple
of infonnation. 1

-_._. - ~~------=--=--==.=--=-=-==~-----~~-

IWe assume that the "representative sample" ofrecords submitted to this office is truly representative
of the 'requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of infol111ation than that submitted to this
office.
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Initially, we address the depmiment' sprocedural obligations tmder the Act. Section 552.301
ofthe Govemment Code describes the procedural obligations placed on a govemmentalbody
that receives a written request for infonnation it wishes to withhold. Pursuant to
section 552.301(b), the govemmental body must ask for the attomey general's decision mld
state the exceptions that applywithin ten business days after receiving the request. See Gov't
Code § 552.301(a), (b). In this instance, you state the depmimentreceived the request for
infonnation on July 17, 2009. However, you did not request a ruling from this office until
August 6,2009, more than ten business days afterreceiving the request. Consequently, we
find the depmiment failed to comply with the requirements ofsection 552.301 in requesting
this decision from our office.

Pursuant to section 552.302 of the Govennnent Code, a govenmlental body's failure to
comply with the requirements of section 552.301 results in the legal presumption the
requested information is public and must be released unless a compelling reason exists to
withhold the infomlation :6:om disclosure. See id. § 552.302; City ofDallas v. Abbott, 279
S.W.3d 806, 811 (Tex. App.-2007, pet. granted); Simmons V" Kuzmich, 166
S.W.3d 342,350 (Tex. App.-Fort Worth 2005, no pet.); Hancockv. State Ed. ofIns. , 797
S.W.2d 379, 381-82 (Tex. App.-Austin 1990, no writ) (govennnental body must make
compelling demonstration to overcome presumption of opelmess pursuant to statutOly
pi'edecessorto section552.302); see also Open Records DecisionNo. 630 (1994). Generally,
a compelling reason to withhold infonnation exists where some other source oflaw makes
the information confidential or where third party interests are at stake. Open Records
Decision No. 150 at 2 (1977). Because sections 552.101,552.117, and 552.137 can provide
compelling reasons to withhold infonnation,' we will consider the applicability of these
exceptions to the submitted infonnation.

Section 552.101 ofthe Govemment Code excepts from disclosure "infomlation considered
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't
Code § 552.101. You assert the infonnation you mm'ked is confidential under the doctrines
of common-law and constitutional privacy, which are encompassed by section 552.101.
Common-law privacyprotects infonnation that (1) contains highly intimate or etnbmTassing
facts, the publication ofwhich would be highly objectionable to a reasonable person, and (2)
is not of legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Ed., 540
S.W.2d 668,685 (Tex. 1976). This office has found that some kinds ofmedical infonnation
or infomlation indicating disabilities or specific illnesses m'e excepted from required public
disclosure under conmlon-law privacy. See Open Records Decision No. 455 (1987)
(prescription drugs, illnesses, operations, andphysical handicaps). This office has also found
personal financial infonnation not relating to a financial transaction between ml individual

--- - -~~~~-~~~VC;~~l~;~l~~~:~:-~:~:~f~::~~:~~~;~~::::~s~:;~~~;~~;~~~_~~d~~~l"""~"'-':"-"l~"'---------l
case-by-case basis. See Open Records Decision No. 373 at 4 (1983). FUliher, infonnation I

pertaining to an employee's perfonnance as a public servant generally camlOt be considered
to be beyond the realm oflegitimate public interest. See Open Records Decision No. 470

-- ----------- ------_._--------- --- ------ - - · .. .__ 1-- - .----- -
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at 4 (1987) (public has legitimate interest injob qualifications and perfOlmance of public
employees), 423 at2 (1984) (scope ofpublic employee privacy is narrow). Upon review, we
find the infol111ation we marked is intimate or embalTassing and of no legitimate public

_interest. This info11nation must be withheld under section 552.101 in conjunction with
conm10n-Iaw privacy. However, some ofthe info11nation you marked relates to deparhnent
employees' actions while perfOlming their duties as department employees. Because there
is a legitimate public interest in this type of info11nation, it may not be withheld under_
common-law privacy.

The constitutional right to privacy protects two types of interests. See Open Records
Decision No. 600 at 4 (1992) (citing Ramie v. City ofHedwig Village, 765 F.2d 490 (5th
Cir. 1985)). The first is the interest in independence in making celiain impOliant decisions
related to the "zones of privacy" recognized by the United States Supreme Comi. Id. The
zones of privacy recognized by the United States Supreme Court are matters pertaining to
marriage, procreation, contraception, family relationships, and child rearing and education.
See id. The second interest is the interest in avoiding disclosure ofpersonal matters. The
test for whether infonnation may be publicly disclosed without violating constitutional
privacy rights involves a balancing ofthe individual's privacy interests against the public's
need to lmow info11nation of public concel11. See Open Records Decision No. 455 at 5-7
(1987) (citing Fadjo v. Coon, 633 F.2d 1172, 1176 (5th Cir. 1981)). The scope of
infol111ation considered private- under the constitutional doctrine is narrower than that under
the common-law right to privacy; the material must concel11 the "most intimate aspects of
human affairs." See id. at 5 (citing Ramie, 765 F.2d at 492). Upon review, we find you
failed to demonstrate how any pOliion of the remaining marked information falls within the
zones of privacy or implicates any pmiy' s privacy interests for purposes of constitutional
privacy. Accordingly, the department may not withhold the remaining marked infol111ation ­
lmder section 552.101 in conjunction with constitutional privacy.

You asseli some of the remaining information is excepted under section 552.117 of the
Govel11ment Code. Section 552.117(a)(1) excepts from disclosure the current and f011ner
home addresses and telephone numbers, social security numbers, and fmnily member
infol111ation ofcurrent or f0l111er officials or employees ofa govemmental body who request
that this infol111ation be kept confidentiallmder section 552.024 of the Govemment Code.
Whether a pmiiclilar piece of info11nation is protected by section 552.117(a)(1) must be
dete11nined at the time the request for it is made. See Open Records Decision No. 530 at 5
(1989). You represent the employees whose info11nation you marked timely elected to keep
their family member infol111ation confidential. We therefore agree the depmiment must
withhold the info11nation we marked under section 552.1 17(a)(l). However, the remaining

- - -- - ~---infGFlnatiGn-you-mal"1ced-under-section552.ll7_does-lloJreye_aLwheJher the individuals a=t~~~~~__---1

issue have family members, and may not be withheld.

Finally, you claim the e-mail address peliaining to a member ofthe public in the submitted
documents is subject to section 552.137 of the Govenunent Code, which excepts from

-~-~~~--~----------------====-=--=----- --- ---
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disclosure "an e-mail address of a member ofthe public that is provided for the purpose of
cOlmnunicating electronically with a govemmental body" unless the member of the public
consents to its release or the e-mail address is of a type specifically excluded by subsection
(c). See Gov't Code § 552.137(a)-(c). The submitted e-mail address does not appear to be
excluded by subsection (c). You state the department has not received consent ft'om the
individual to whom the e-mail address pertains for the release of his e-mail address.
Accordingly, the depmiment must withhold the e-mail address you mm-ked under
section 552.137.

In summary, the depmiment must withhold the information we marked under
section 552.101 of the Govennnent Code in conjlU1ctioll with cOlmnon-law plivacy, and
under section 552.117 ofthe Govemment Code. The department must also withhold the e­
mail address you marked under section 552.137 of the Govennnent Code. The remaining
information mustbe released.

This letter ruling is limited to the pmiicular information at issue in this reqllest mld limited
. to the facts as presented to us; therefore, this ruling must not be relied upon as a previous

determination regarding any other infomlation.or any other circlUllstances.

This ruling .triggers important deadlines regarding the rights and responsibilities of the
govennnental body and ofthe requesto~. For more information conceming those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orLphp,
or call the Office of .the Attomey General's Open Govemment Hotline, toll free,
at (877) 673-6839. Questions conceming the allowable charges for providing public
infomlation under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney General, toll ft'ee, at (888) 672-6787.

Sincerely,

·Bob Davis
Assistant Attomey General
Open Records Division

RSD/cc

Ref: ID# 357979
--~--~---------

Enc. Submitted documents

cc: Requestor
(w/o enclosures)


