
ATTORNEY GENERAL OF TEXAS

GREG-ABBOTT

October 12, 2009

Mr. Hyattye O. Silmnons
General Counsel
Dallas Area Rapid Transit
P. O. Box 660163
Dallas, Texas 75266-0163

0R2009-14334

Dear Mr. Simmons:

You ask whether certain information is subject to required public disclosure under the
Public fuformationAct (the "Act"), chapter 552 ofthe Govemment Code. Yourrequestwas
assigned ID# 357969. .

Dallas Area Rapid Transit ("DART") received a request for all reports pertaining to a
specified accident. You claim that the submitted information is excepted from disclosure
under sections 552.103, 552.130, and 552.136 of the Govemment Code. We have
considered the exceptions you claim and reviewed the submitted information.

hlitially, we note that most ofthe submitted information is subject to section 552.022 ofthe
Govemment Code. Section 552.022(a)(1) provides for required public disclosure of "a
completed report, audit, evaluation, or investigation made of, for, or by a govemmenta1
body[,]" unless the infonnation is expressly confidential under other law or excepted from
disclosure under section 552.108 ofthe Govemment Code. Gov't Code § 552.022(a)(1). fu
this instance, the submitted infonnation includes completedreports that are subj ect to section
552.022(a)(1). Section 552.103 is not other law that makes information expressly
confidential for the purpose of section 552.022(a)(1). See Dallas Area Rapid Transit v.
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(govenllnenta1 body may waive section 552.103); Open Records Decision No. 542 at 4
(1990) (statutory predecessor to section 552.103 maybe waived). Accordingly, DART may
not wIthhold the infonnation subject to section 552.022(a)(1), which we have marked, under
section 552.103. However, because information subj ect to section 552.022 maybe withheld
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under sections 552.117, 552.130, and 552.136 ofthe Government Code, we will address the
applicability of these sections to this information.! We will also address your claim under
section 552.103 of the Govemment Code for the information not subject to
section 552.022(a)(l).

Section 552.130 ofthe Gove1111ilent Code excepts from disclosure "information [that] relates
to ... a motor vehicle operator's or driver's license or permit issued by an agency of this
state [or] a motor vehicle title orregistration issued by an agency ofthis state[.]" Gov't Code
§ 552.130. Accordingly, DART must withhold the Texas motor vehicle record information
we have marked in the completed reports under section 552.130 of the Government Code.

Section 552.136 ofthe Govemment Code states that "[n]otwithstanding any other provision
of tIns chapter, a credit card, debit card, charge, card, or access device number that is
collected, assembled, or maintained by or for a governmental body is confidential." Id.
§ 552.136; see id. § 552.136(a) (defining "access device"). This office has determined that
insurance policynumbers constitute access device numbers for purposes ofsection 552.136.
Therefore, DART must withhold the insurance policy numbers we have marked under
section 552.136.

Next, we note some of the remaining information may be subject to section 552.117(a)(1)
of the Government Code, which excepts from disclosure the current and former home
addresses and telephone numbers, social security numbers, and family member information
of current or former officials or employees of a governmental body who request this
infonnation be kept confidential under section 552.024 of the Government Code. Id.
§ 552.117(a)(1). Whether information is protected by section 552.117(a)(1) must be
determined at the time the request for it is made. See Open Records Decision No. 530 at 5
(1989). DART may only withhold information under section 552.117(a)(1) on behalf of
current or former officials or employees who made a request for confidentiality under
section 552.024 prior to the date on which the request for this information was made. You
have not informed us whether or not the named employee whose information is at issue
chose to withhold his personal information prior to DART's receipt of the request fot
information. Therefore, ifthe employee timely elected to withhold his personal information,
DART must withhold the information we have marked pursuant to section 552.117(a)(1) of
the Government Code. If the employee did not timely elect to withhold his personal
information, then DART may not withhold any of the marked personal information under
section 552.117(a)(1) of the Govemment Code.

---------------'---------------------------------j

IThe Office of the Attorney General will raise a mandatOly exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987),480 (1987),
470 (1987).



Mr. Hyattye O. Simmons - Page 3

We next address your argument under section 552.103 ofthe Government Code against the
disclosure of the infonnation not subject to section 552.022. Section 552.103 of the
Govenllnent Code provides in part:

(a) fufonnation is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to w~ich the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person's office or employment, is or maybe a party.

(c) Infonnation relating to litigation involving a govenunental body or an
officer or employee of a govenunental body is excepted from disclosure
tmder Subsection (a) onlyifthe litigation is pending orreasonably anticipated
on the date that the requestor applies to the officer for public infonnation for
access to or duplication ofthe infonnation.

Id. § 552.103(a), (c). DART has the burden of providing relevant facts and documents to
show that the section 552.103(a) exception is applicable in a particular situation. The test
for meeting this burden is a showing that (1) litigation is pending or reasonably anticipated
on the date DART received the .request for infonnati01:i, and (2) the infonnation at is~ue is
related to that litigation. Univ.ofTex. Law Sch. v. Tex. Legal Found., 958 S.W.2d 479, 481
(Tex. App.-Austin1997, no pet.); Heard v. Houston Post Co., 684 S.W.2d 210,212 (Tex.
App.-Houston [1st Dist.] 1984, writ refd n.r.e.); Open Records Decision No. 551 at 4
(1990). DART must meet both prongs ofthis test for infonnation to be excepted under
section 552.103(a).

Whether litigation is reasonably anticipated must be detennined on a case-by-case basis.
Open Records Decision No. 452 at 4 (1986). To demonstrate that litigation is reasonably
anticipated, the governmental body must furnish concrete evidence-that litigation involving
a specific matter is realistically contemplated and is more than mere conjecture. Id.
Concrete evidence t6 support a claim that litigation is reasonably anticipated may include,
for example, the govenunental body's receipt of a letter containing a specific threat to sue
the govenllnental body from an attorney for a potential opposing party. Open Records
Decision No. 555 (1990); see Open Records Decision No. 518 at 5 (1989) (litigation must

- be "realistically contemplated"). On the other hand, this office has detennined that if an
individual publicly threatens to bring suit against a govenunental body, but does not actually

-------taKe objective steps toward-ftling suit-;-lttigation is not reasonably anticipated:-Open Record"'s--------+

Decision No. 331 (1982).

You state that, prior to the date ofDART's receipt ofthe present request for infonnation, an
attorney representing an individual involved in the accident at issue "filed a liability claim
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against DART on behalf of his client[.]" Further, you have provided an affidavit from
DART's Manager of Liability Claims stating that litigation is anticipated regarding the
accident at issue because .of the liability claim. Based on your representations, we agree
DART reasonably anticipated litigation on the date it received the present request for
infonnation. You also claim that the infonnation at issue is related to the anticipated
litigation because the requested records relate to the accident from which the liability claim
arose. Upon review, we agree that the infonnation at issue is related to the anticipated
litigation for purposes ofsection 552.103: Therefore, DART may withhold the infonnation
not subject to section 552.022 lUlder section 552.103 ofthe Government Code.2

We note that once infonnation has been obtained by all parties to the litigation through
discovery or otherwise, no section 552.103(a) interest exists with respect to thatinfonnation.
Open Records Decision Nos. 349 (1982), 320 (1982). Further, the applicability of
section 552.103(a) ends once the litigation has been concluded. Attorney General Opinion
MW-575 (1982); Open Records DecisionNo. 350 (1982).

In summary, DART must release the marked completed reports subject to
section 552.022(a)(I) ofthe Government Code; however, in doing so, DART must withhold
the infonnation we marked under section 552.130 of the Government Code and
sectio.n 552.136 of the Government Code. In addition, if the employee timely elected to
withhold his personal infonnation, DART must withhold the infonnation we have marked
in the completed reports pursuant to section 552.117(a)(I) ofthe Government Code. lithe
employee did not timely elect to withhold his personal infonnation, then DART may not
withhold any of the marked personal infonnation under section 552.117(a)(1) of the
Government Code. DART may withhold the infonnation not subject to section 552.022
lUlder section 552.103 of the Government Code.

Finally, you ask this office to issue a previous detennination pennitting DART to withhold
Texas driver's license and Texas motor vehicle infonnation under section 552.130 of the
Government Code. We decline to issue such a previous detennination at this time.
Accordingly, tIns letter ruling is limited to the particular records at issue in this request and
limited to the facts as presented to us; therefore, this ruling must not be relied upon as a
previous detennination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
govennnental body and ofthe requestor. For more infonnation concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index· orl.php,
or call the Office of the Attorney General's Open Government Hotline, toll free,
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2As our lUling for this infOlmation is dispositive, we need not address your remaining argument against
. its disclosure. .
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infonnation under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney General, toll free, at (888) 672-6787.

Sincerely,

Tamara R. Wilcox
Assistant Attorney General
Open Records Division

TRW/dIs

Ref: ID# 357969

Ene. Submitted documents

c: Requestor
(w/o enclosures)


