
ATTORNEY GENERAL OF TEXAS
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October 14,2009

Mr. Joh11 C. West
General Counsel
Office of the Inspector General
Texas Department of Criminal Justice
P.O. Box 13084
Austin, Texas 78711

0R2009-14536

Dear Mr. West:

You ask whether certain infonnation is subject to required public disclosure under the
Public InfonnationAct (the "Act"), chapter 552 ofthe Government Code. Yourrequestwas
assigned ID# 358385 (OIG File # 2009-00208).

The Texas Department of Criminal Justice (the "department") received a request for
information pertaining to a specified incident involving the requestor's father. You state you
have released some of the requested infonnation with redactions pursuant to the 'previous
detenninationissued to the depaliment in Open Records Letter No. 2005-01067 (2005Y alld
section 552.147 of the Government Code.2 You claim that the submitted infonnation is
excepted from disclosure under sections 552.101 and 552.134 ofthe Govenunent Code. We
have considered the exceptions you claim and reviewed the submitted ilifornlation.

1 Open Records Letter No. 2005-01067 authorizes the deparhnent to withhold the present and former
home addresses and telephone 11lU1Ibers, social secmity numbers, and family member information ofits cmrent
or fOl11Ier employees lU1der section 552.117(a)(3) of the Government Code, regardless ofwhether the cun'ent

---Gr-fGl'lneF--employee-complies_witll-sectiOll-552.1l15_oLthe_G~OYenImeJILC_od~,without the necessih'-'o=f -----1

requesting a decision lU1der the Act. See Open Records Decision No. 673 (2001) (listing elements offIrst type
of previous detel11unation WIder section 552.301(a)).

2 Section 552.147(b) of the Govel11ment Code authorizes a govenunental body to redact a living
person's social secmity nwnber from public release without the necessity of requesting a decision from this
offIce under the Act. See Gov't Code § 552.147(b).
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Section 552.101 ofthe Govel1ullent Code excepts from disclosure "infol1llation considered
to be confidential by law, either constitutional, statutOly, or by judicial decision." Gov't
Code § 552.101. This exception encompasses infol11lation that other statutes make
confidential. You raise section 552.101 in conjunction with the Medical Practice Act (the
"MPA"), subtitle B oftitle 3 ofthe Occupations Code, which govel11s the public availability
of medical records. Section 159.002 of the MPA provides in part:

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physiciall that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives infol111ation from a confidential cOlmnunication
or record as described by this chapter, other than a person listed in Section
159.004 who is acting on the patient's behalf, may not disclose the
infol111ation except to the extent' that disclosure is consistent with the
authorized plU-poses for which the infol1llation was first obtained.

Occ. Code § 159.002(b)-(c). This office has detel11lined that in govel11ing access to a specific
subset of infol1llation, the MPA prevails over the more general provisions of the Act. See
Open Records DecisionNo. 598 (1991). Medical records must be released on the patient's
signed, written consent, provided that the consent specifies (1) the infOlmation to be covered
by the release, (2) the reasons or purposes for the release, and (3) the person to whom the
infOlmation is to be released. See Occ. Code §§ 159.004, .005. After the death of a patient,
medical records may be released only on the signed written consent of the deceased
individual's authorized representative. See id. § 159.005(a)(5). Any subsequent release of
medical records must be consistent with the purposes for which the govel1unental body
obtained the records. Seeid. § 159.002(c); Open Records Decision No. 565 at7 (1990). We
.have marked documents in the submitted infol111ation that constitute medical records. These
records, however, must be withheld lmder the MPA, lmless the department receives consent
for release of those records that complies with sections 159.004 and 159.005 of the MPA.

Section 552.101 also encompasses section 1703.306 ofthe Occupations Code, which govel11S
the confidentiality of polygraph infol111ation. Section 1703.306 of the Occupations Code
provides in releVallt part:

(a) A polygraph eXalniner, trainee, or employee of a polygraph eXallliner, or
a person for whom a polygraph examination is conducted or an employee of
the person, may not disclose infOlmation acquired from a polygraph
examination to another person other than:

(1) the examinee or ally other person specifically designated
in writing by the examinee[.]
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Occ. Code § 1703.306. The department has submitted infonnation acquired from a
polygraph examination. In this instance, the requestor may be the deceased's authorized
representative. ~ Thus, ifthe requestor is the deceased individual's authorized representative,
the department has the discretion to release the polygraph infonnation of the examinee,
which we have marked, pursuant to section 1703 .306(a)(l). Otherwise, the depaliment must
withhold the infonnation we have marked under section 552.101 in conjlU1ction with
section 1703.306 of the Occupations Code.

We now address your argl\ments for the remaining-infonilation. Section 552.134 relates to
inmates of the department and provides in relevant pali:

(a) Except as provided by Subsection (b) or by Section 552.029 [of the
Govenunent Code], infonnation obtained or maintained by the Texas
Department ofCriminal Justice is excepted :5..om [required public disclosure]
ifit is information about an imllate who is confined in a facility operated by
or under a contract with the depaliment.

Gov't Code § 552.134(a). Section 552.134 is explicitly made subject to section 552.029,
which provides, in relevant pali:

Notwithstanding Section 508.313 or 552.134, the following infOlmation
about an inmate who is confined in a facility operated by or lU1der a contract
with the Texas Depaliment of Criminal Justice is subject to required

. disclosure under Section 552.021:

(8) basic information regarding the death ofall inmate in custody, an
incident involving the use of force, or an alleged crime involving the
imllate.

Id. § 552.029(8). Upon review, we agree that the remaining infol11lation peliains to a fOl11ler
imllate confined in a facility operated by the depaliment. However, the remaining
infonnation relates to an incident involving the use offorce. Consequently, the depaliment
must release basic infonnation about the use of force and the alleged crime pursuant to
section 552.029. The basic infOlmation that must be released includes the time and place of
the incident, the names of imnates and ofdepaliment employees who were involved, a brief
narrative ofthe incident, abriefdescription ofany injuries sustainedby anyone involved, and
il'lfonnation regarding any criminal charges or disciplinary actions that were filed as a result
ofthe incidents. Accordingly, with the exception ofbasic infonnation, which you state will

-- _._- - ~~-----'be reIeased~tlie aepaftlnenrinilst~with110td-tlle reIrratntng-illf0nnationLm-d-er-seGtion--s-S2-:-1-3-4-----~~

of the Govel11ment Code.

In smllillary, the depaliment may onlyrelease the marked medical records in accordance with
the MPA. If the requestor is the deceased individual's authorized representative, the

~--~-~~-~-~------~-~----~-~~~~~~~~~~~
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depmiment has the discretion to release the polygraph infonnation of the exmninee, which
we have marked, pursuant to section 1703.306(a)(1) of the Occupations Code. With the
exception of basic infonnation, which you state will be released, the depmiment must
withhold the remaining infonnation under section 552.134 ofthe Govenllnent Code.

This letter mling is limited to the particular infonnation at issue in tIns request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
detel111ination regarding any other infonnation or any other circumstances.

This ruling triggers impOliant deadlines regarding the lights and responsibilities of the
govenllnental body and ofthe requestor. For more infonnation concel11ing those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/openJindex orl.php,
or call the Office of the Attol11ey General's Open Govenllnent Hotline, toll free,
at (877) 673-6839. Questions concel11ing the allowable charges for providing public
infol111ation lmder the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attol11ey General, toll free, at (888) 672-6787.

Sincerely,

Chris Schulz
-Assistant Attol11ey General
Open Records Division

CS/cc

Ref: ID# 358385

Enc. Submitted docmnents

cc: Requestor
(w/o enclosures)
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