ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

October 20, 2009

M. Ricardo R. Lopez

Feldman, Rogers, Morris & GlOVel LL.P.
517 Soledad Street

San Antonio, Texas 78205-1508

OR2009-14830
Dear Mr. Lopez:
You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapte1 552 ofthe Government Code. Your request was

assigned ID# 359066.

The North East Independent School District (the “district”), which you represent, received
arequest for a specified report. We note you have redacted student-identifying information

_ pursuant to the Family Educational Rights and Privacy Act (“FERPA”), section 1232g of

title 20 of the United States Code.! You claim that the submitted information is excepted
from disclosure _undér sections 552,101 and 552.102(a) of the Government Code. We have
considered the exceptions you claim and reviewed the submitted information. Wehave also
considered comments submitted by the requestor. See Gov’t Code § 552.304 (interested
party may submit comments stating why information should or should not be released).

Initially, we note the United States Department of Education Family Policy Compliance
Office has informed this office that FERPA does not permit state and local educational
authorities to disclose to this office, without parental or an adult student’s consent,

* = "The United States Department of Education Family Policy-Compliance Office (the “DOE™) has~ - -

informed this office FERPA does not permit state and local educational authorities to disclose to this office,
without parental or student consent, unredacted, personally identifiable information contained in education
records for the purpose of our review in the open records ruling process under the Act. The DOE has
determined FERPA determinations must be made by the educational authority in possession of.the education
records. We have posted a copy of the letter from the DOE to this office on the Attorney General’s website:
http://www.oag.state.tx.us/open/20060725usdoe.pdf.
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unredacted, personally identifiable information contained in education records for the
purpose of our review in the open records ruling process under the Act.?> Consequently, state
and local educational authorities that receive a request for education records from a member
of the public under the Act must not submit education records to this office in unredacted
form, that is, in a form in which “personally identifiable information” is disclosed. See 34
C.FR. § 99.3 (defining “personally identifiable information”). Among other things, you
have submitted education records that you have redacted pursuant to FERPA for our review.
However, some of the submitted education records still contain student information.
Because our office is prohibited from reviewing these education records to determine
whether appropriate redactions under FERPA have been made, we will not address the
applicability of FERPA to any of the submitted records. Such determinations under FERPA
must be made by the educational authority in possession of the education records.?
However, to the extent you determine the information you have submitted is not protected
by FERPA, we will consider your other arguments against disclosure.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Section 552.101 encompasses information protected by other statutes, such
as section 21.355 of the Education Code. Section 21.355 provides that “[a] document
evaluating the performance of a teacher or administrator is confidential.”. Educ. Code
§21.355. In addition, the court has concluded a written reprimand constitutes an evaluation
for purposes of section 21.355 because “it reflects the principal’s judgment regarding [a
teacher’s] actions, gives corrective direction, and provides for further review.” North East
Indep. Sch. Dist. v. Abbott,212 S.W.3d 364 (Tex. App.—Austin 2006, no pet.). This office
has interpreted this section to apply to any document that evaluates, as that term is commonly
understood, the performance of a teacher or administrator. Open Records Decision No. 643
(1996). In that opinion, we concluded that a teacher is someone who is required to hold and
does hold a certificate or permit required under chapter 21 of the Education Code and is
teaching at the time of his or her evaluation. Id. You claim the submitted information is
confidential under section 21.355 of the Education Code. However, we note that the
submitted information consists of an investigation conducted by an employee relations
officer. This information does not constitute an evaluation of the individual’s performance
as a teacher for the purposes of section 21.355. Accordingly, we find that you have failed
to demonstrate that the submitted information constitutes a teacher evaluation subject to
section 21.355 of the Education Code, and it may not be withheld under section 552.101 of
the Government Code on that basis.

2 A copy of this letter may be found on the Office of the Attorney General’s website at
http://www.oag.state.tx.us/open/20060725usdoe.pdf.

3 In the future, if the district does obtain parental or an adult student’s consent to submit unredacted
education records and the district seeks a ruling from this office on the proper redaction of those education
records in compliance with FERPA, we will rule accordingly.
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Section 552.101 also encompasses the doctrine of common-law privacy. Section 552.101

“encompasses. the doctrine of common-law privacy, which protects information that: (1)

contains highly intimate or embarrassing facts, the publication of which would be highly
objectionable to a reasonable person, and (2) is not of legitimate concern to the public. See
Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (TeX 1976). To
demonstrate the applicability of common—law privacy, both prongs of this test must be
established. See id. at 681-82. Section 552.102(a) of the Government Code excepts from
disclosure “information in a personnel file, the disclosure of which would constitute a clearly
unwarranted invasion of personal privacy.” Gov’t Code § 552.102(a). In Hubert v.
Harte-Hanks Texas Newspapers, 652 S.W.2d 546 (Tex. App.—Austin 1983, writref’dn.r.e.),
the court ruled that the test to be applied to information claimed to be protected under
section 552.102(a) is the same as the test formulated by the Texas Supreme Court in
Industrial Foundation v. Texas Industrial Accident Bd., 540 S.W.2d 668 (Tex. 1976) for
information claimed to be protected under the doctrine of common-law privacy as
incorporated by section 552.101. Accordingly, we address the district’s section 552.102(a) -
claim in conjunction with its common—law privacy claim under section 552.101 of the
Government Code

This office has found that the following types of information are excepted from required
public disclosure under common-law privacy: some kinds of medical information or
information indicating disabilities or specific illnesses, see Open Records Decision Nos. 470
(1987) (illness from severe emotional and job-related stress), 455 (1 987) (prescription drugs,
illnesses, operations, and physical handicaps), 545 (1990); and personal financial information
not relating to a financial transaction between an individual and a governmental body, see
Open Records Decision Nos. 545 (1990), 523 (1989) (individuals’s mortgage payments,
assets, bills, and credit history). However, information pertaining to the work conduct and
job performance of public employees is subject to a legitimate public interest and, therefore,
generally not protected from disclosure under common-law privacy. See Open Records
Decision Nos. 470 (1987) (public employee’s job performance does not generally constitute.
employee’s private affairs), 455 (1987) (public employee’s job performance or abilities
generally not protected by privacy), 444 (1986) (public has legitimate interest in knowing
reasons for dismissal, demotion, promotion, or resignation of public employee), 423 at 2
(1984) (scope of public employee privacy is narrow). Upon review, we find there is a
legitimate public interest in the submitted information. Therefore, no portion of the
submitted information may be withheld under section 552.101 iri conjunction with common-
law privacy or under section 552.102(a) of the Government Code. As you raise no further
exceptions against disclosure, the submitted information must be released.

This letter ruling is limited to the particular information at issue in this request and limited

to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.




- Chris Schulz
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This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free, at (888) 67 7.

Sincerely,

Assistant Attorney General
Open Records Division

" CSlec

Ref:  ID# 359066
Enc. Submitted documents

cc: Requestor
(w/o enclosures)




