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GREG ABBOTT

October 21,2009

Mr. Brian S. Nelson
General Counsel
Lone Star College System
5000 Research Forest Drive
The Woodlands, Texas 77381-4356

0R2009-14931

Dear Mr. Nelson:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 358993 (LSCS Flle# PR09-0728-00108).

The Lone Star College System (the "system") received three requests from the same
requestor for all infonnatiOli regarding (1) listing a named employee as "doctor" or
"president" in the 2008-2009 budget and (2) the hiring and employment of two named
employees. You state the system has no information responsive to the request for
infonnation listing a named employee as "doctor" or "president" in the 2008-2009 budget.!
You also state the system will redact certain infonnation pursuant to section 552.024 ofthe
Govenunent Code.2 You claim pOliions of the submitted personnel records are excepted
from disclosure under sections 552.101, 552.102, 552.130, and 552.137 ofthe Government,

IThe Act does hot require a govermnental body that receives a request for information to create
information that did not exist when the request was received. See Eeon. Opportunities Dev. COlp.· v.
Bustamante, 562 S.W.2d 266 (Tex. Civ. App.-San Antonio 1978, writ dism'd); Open Records Decision
Nos. 605 at 2 (1992), 563 at 8 (1990), 555 at 1-2 (1990),452 at 3 (1986), 362 at 2 (1983).

2Section 552.024 of the Goverllll1ent Code authorizes a governmental body to redact from public
release a current or fanner official's or employee's home address, home telephone number, social security
number, andinfonnation that reveals whether the personhas family members withoutthenecessity ofrequesting
a decision from tlus office lUlder the Act, ifthe employee or official timely elected to withhold such infolTIlation.
Gov't Code § 552.024(a)-(c).
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Code. We have considered the exceptions you claim and reviewed the submitted
information. We have also received and considered comments submitted by the requestor.
See Gov't Code § 552.304 (interested party may submit written comments regarding
availability of requested infonnation).

Initially, we must address the system's obligations under the Act. Section 552.301 describes
the procedural obligations placed on a governmental body that receives a written request for
information it wishes to withhold. Pursuant to section 552.301(b) ofthe Government Code,
the governmental body must request a ruling from this office and state the exceptions to
disclosure that apply within ten business days after receiving the request. See id.
§ 552.301(b). In this instance, you state the system received the request for information on
July 28, 2009. You did not, however, request a ruling from this office until August 13,2009.
Thus, we find the system failed to comply with the requirements of section 552.301.

PurSUailt to section 552.302 of the Government Code, a governmental body's failure to
comply with the requirements of section 552.301 results in the legal presumption the
requested information is public and must be released unless a compelling reason exists to
withhold the information from disclosure. See id. § 552.302; City ofDallas v. Abbott, 279
S.W.3d 806, 811 (Tex. App.-2007, pet. granted); Simmons v. Kuzmich, 166
S.W.3d 342, 350 (Tex. App.-Fort Worth 2005, no pet.); Hancockv. State Bd. o/Ins., 797
S.W.2d 379, 381-82 (Tex. App.-Austin 1990, no writ) (governmental body must make
compelling demonstration to overcome presumption of openness pursuant to statutory
predecessor to section 552.302); see also Open Records DecisionNo. 630 (1994). Generally,
a compelling reason to withhold information exists where some other source of law makes
the information confidential or where third party interests are at stake. Open Records
DecisionNo. 150 at2 (1977). Because sections 552.101, 552.102, 552.130, and 552.137 can
provide compelling reasons to withhold information, we will consider the applicability of
these exceptions to the submitted information.

You claim the dates ofbilih, current salaries, and fonner salaries contained in the submitted
personnel records are confidential lUlder section 552.101 of the Government Code in
conjunction with the doctrine of common-law privacy and under section 552.102 of the
Government Code. Section 552.101 of the Government Code excepts from disclosure
"information considered to be confidential by law, either constitutional, statutory, or by
judicial decision." Gov't Code § 552.101. This section encompasses the doctrine of
common-law privacy. Section 552.1 02(a) ofthe Government Code excepts from disclosure
"infonnation in a personnel file, the disclosure of which would constitute a clearly
unwalTantedillVasion ofpersonal privacy[.]" Id. § 552.102(a). Section 552. 102 is applicable
to information that relates to public officials and employees. See Open Records Decision
No. 327 at 2 (1982) (anything relating to employee's employment and its terms constitutes
information relevant to person's employment relationship and is part of employee's
persoilllel file). The privacy analysis under section 552.102(a) is the same as the
common-law privacy stalldard under section 552.101. See Hubert v. Harte-Hanks Tex.
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Newspapers, Inc., 652 S.W.2d 546, 549-51 (Tex. App.-Austin 1983, writ refd n.r.e.)
. (addressing statutOly predecessor). We will, therefore, consider the applicability of
common-law privacy under section 552.101 together with your claim regarding
section 552.102.

Common-law privacyprotects information that (1) contains highly intimate or embarrassing
facts, the publication of which would be highly objectionable to a reasonable person, and
(2) is not oflegitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540
S.W.2d 668,685 (Tex. 1976). To demonstrate the applicabilityofcommon-lawprivacy, both
prongs of this test must be established. Id. at 681-82. We note that dates of birth are not
highly intimate or embarrassing. See Tex. Comptroller ofPublic Accounts v. Attorney Gen.
of Tex., 244 S.W.3d 629 (Tex. App.-2008, pet. granted) ("We hold that date-of-birth·
information is not confidential[.]"); see also Attorney General Opinion MW-283 (1980)
(public employee's date of bilih not protected under privacy); Open Records Decision
No. 455 at 7 (1987) (birth dates, names, and addresses are not protected by privacy). Thus,
you have failed to demonstrate the applicability ofcommon-law privacy to the dates ofbirth
in the submitted personnel records. Consequently, the system may not withhold this
information under section 552.101 of the Government Code in conjunction with common­
law privacy or under section 552.1 02(a) ofthe Government Code. As you have claimed no
other exceptions to disclosure for this information, it must be released.

This office has found the public has a legitimate interest in the essential facts about a
financial transaction between an individual and a governmental body. See Open Records
Decision Nos. 545 at 4 (1990) (attorney general has found kinds offinancial information not
excepted from public disclosure by common-law privacy to generally be those regarding
receipt of governmental funds or debts owed to governmental entities), 523 at 4 (1989)
(noting distinction under common-law privacy between confidential background financial
information furnished to public body about individual and basic facts regarding particular
financial transaction between individual and public body). Although you contend the current
salary information in the submitted personnel records is protected by common-law privacy,
we note this information peliains to a financial transaction between an individual and a
govenunental body. Thus, you have failed to demonstrate the applicability ofcommon-law
privacy to the current salary infonnation in the submitted personnel records. Consequently,
the system may not withhold this information under section 552.101 of the Government
Code in conjlillction with cOlmnon-law privacy or under section 552.102(a) of the
Government Code. As you have claimed no other exceptions to disclosure for tIns
infonnation, it must be released.

TIns office has also found personal financial infonnation not relating to a financial
transaction between an individual and a governmental body is generally intimate or
embarrassing. See ORD 545. However, tIns office has further found the public has a
legitimate interest in infonnation relating to employees of governmental bodies and their
employment qualifications andjob performance. See Open Records Decision Nos. 562 at 10
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(1990), 542 at 5 (1990); see also Open Records Decision No. 423 at 2 (1984) (scope of
public employee privacyis narrow). Although the former salaryinformation in the submitted
personnel records may be considered highly intimate or embarrassing, we find there is a
legitimate public interest in the information as it pertains to the employee's employment
qualifications and background. Thus, you have failed to demonstrate the applicability of
common-law privacy to the former salary information in the submitted personnel records..
Consequently, the system may not withhold this information under section 552.101 of the
Govemment Code in conjunction with cOlmnon-law privacy or under section 552.1 02(a) of
the Government Code. As you have claimed no other exceptions to disclosure for this
infonnation, it must be released. .

You claim some of the remaining information is excepted under section 552.130 of the
.Govemment Code, whichprovides information relating to a motor vehicle operator's license,
driver's license, motor vehicle title, or registration issued by a Texas agency is excepted from
public release. Gov't Code § 552.130(a)(1), (2). Thus, the system must withhold the Texas.
driver's license information we have markedunder section 552.130 ofthe Government Code.

You contend the remaining infomlation includes e-mail addresses subj ectto section 552.137
ofthe Govenllnent Code, which excepts from disclosure "an e-mail address ofa member of
the public that is provided for the purpose of communicating electronically with a
governmental body," unless the member of the public consents to its release or the e-mail
address is of a type specifically excluded by subsection (c). See id. § 552.137(a)-(c). We
have marked e-mail addresses in the remaining information that are not specificallyexcluded
by section 552. 137(c). As such, these e-mail addresses must be withheld under
.section 552.137, unless the owners of the addresses have affirmatively ,consented to their
release. See id. § 552.137(b).

We note part ofthe remaining information appears to be protected bycopyright. A custodian
ofpublic records must comply with the copyright law and is not required to furnish copies
ofrecords that are copyrighted. Attomey General Opinion JM-672 (1987). A governmental
body must allow inspection of copyrighted materials unless an exception applies to the
infonnation. Id. Ifamember ofthe public wishes to make copies ofcopyrighted materials,
the person must do so unassisted by the governmental body. In making copies, the member
of the public assumes the duty of compliance with the copyright law and the risk of a
copyright infringement suit. See Open Records Decision No. 550 (1990). Accordingly, the
remaining infonnation must be releasedto the requestor in accordance with copyright law.

In suJ.TI.Illary, the system must withhold the marked Texas driver's license information under
section 552.130 of the Government Code and the marked e-mail addresses under
section 552.137 ofthe Govenunent Code, unless the owners ofthe addresses have consented
to their release. The remaining infonnation must be released in accordance with copyright
law.
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This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/openlindex or1.php,
or call the Office of the Attorney General's Open Govemment Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney General, toll free, at (888) 672-6787.

Sincerely,

Leah B. Wingerson
Assistant Attorney General
Open Records Division

LBW/dis

Ref: ID# 358993

Ene. Submitted documents

c: Requestor
(w/o enclosures)


