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123 rd Judicial District, Shelby County
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0R2009-15368

Dear Mr. Florence:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 358310.

Shelby County Community Supervision and Corrections Department (the "county") received
a request for the complete personnel files ofcurrently employed employees. You claim that
the requested information is excepted from disclosure under section 552.102 of the
Government Code. We have considered the exceptionyou claim and reviewed the submitted
information. 1

Initially, we must address the county's obligations under the Act. Section 552.301 describes
the procedural obligations placed on a governmental body that receives a written request for
information it wishes to withhold. Pursuant to section 552.301 (e) ofthe Government Code,
the governmental body is required to submit to this office within fifteen business days of
receiving the request (l) general written comments stating the reasons why the stated
exceptions apply that would allow the information to be withheld, (2) a copy of the written
request for information, (3) a signed statement or sufficient evidence showing the date the
governmental body received the written request, and (4) a copy of the specific information .
requested or representative samples, labeled to indicate which exceptions apply to which
parts ofthe documents. See Gov'tCode § 552.301(e). In this instance, you state the county
received the request for information on August 5, 2009. Accordingly, the county's fifteen
business-day deadline was August 26, 2009. However, you did not submit a representative

1We assume the "representative sample" ofrecords submitted to this office is truly representative of
the requested records as awhole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the
extent those records contain substantially different types of information than that subinitted to this office.
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sample ofthe information requested until October 14, 2009. Thus, we, find the county failed
to comply with the requirements of section 552.301.

Pursuant to section 552.302 of the Government Code, a governmental body's failure to
comply with section 552.301 results in the legal presumption the information is public and
must be released, unless a governmental body demonstrates a compelling reason to withhold
the information to overcome this presumptiqn. See id. § 552.302; City of Dallas v.
Abbott, 279 S.W.3d 806,811 (Tex. App.-2007, pet. granted); Simmons v. Kuzmich, 166
S.W.3d 342,350 (Tex. App.-Fort Worth 2005, no pet.); Hancock v.' State Ed ofIns. , 797
S.W.2d 379, 381 (Tex. App.-Austin 1990, no writ); see also Open Records Decision
No. 630 (1994). Normally, a compelling reason to withhold information exists where some
other source of law makes the information confidential or where an exception designed to
protect the interest of a third party is applicable. See Open Records Decision No. 150 at 2
(1977). You claim that the submitted information is confidential under section 552.102. We
note some of the subm~tted information may be excepted under
sections 552.101, 552.117, 552.130, 552.136, and 552.137 of the Government Code.2

Because sections 552.101, 552.102, 552.117, 552.130,552.136, and 552.137 can provide
compelling reasons to overcome the presumption ofopenness, we will consider whether the
submitted information is excepted under the Act.

Section 552.101 of the Government Code excepts from public disclosure "information
considered to be confidential by law, either constitutional, statutory, or by judicial decision."
Gov't Code § 552.101. Section 552.101 encompasses information made confidential by
other statutes, such as section 1701.306 ofthe Occupations Code, which provides in relevant
part:

(a) The [Texas Commission on Law Enforcement Officer Standards and
Education] may not issue a license to a person as an officer or county jailer
unless the person is examined oy:

(1) a licensed psychologist or by a psychiatrist who declares in
writing that the person is in satisfactory psychological and emotional
health to serve as the type ofofficer for which a license is sought; and

(2) a licensed physician who declares in writing that the person does
not show any trace of drug dependency or illegal drug use after a
physical examination, blood test, or other medical test.

2The Office of the Attorney General will raise mandatory exceptions on behalf of a governmental
body, but ordinarily will not raise other exceptions. Open Records Decision Nos. 481 (1987), 480 (1987), 470
(1987).
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(b) An agency hiring a person for whom a license as an officer or county
jailer is sought shall select the examining physician and the examining
psychologist or psychiatrist. The agency shall prepare a report of each
declaration required by Subsection (a) and shall maintain a copy ofthe report
on file in a format readily accessible to the commission. A declaration is not
public information.

Occ. Code § 1701.306(a)-(b). Upon review, we find that the submitted L-3 forms are
confidential under section 1701.306 of the Occupations Code and must be withheld under
section 552.101 of the Government Code.

Section 552.101 also encompasses chapter 411 of the Government Code. Criminal history
record information ("CHRI") generated by the National Crime Information Center or by the
Texas Crime Information Center is confidential. Title 28, part 20 of the Code of Federal
Regulations governs the release of CHRI that states obtain from the federal government or
other states. Open Records Decision No. 565 (1990). The federal regulations allow each
state to follow its individual laws with respect to the CHRI it _generates. See id
Section 411.083 ofthe Government Code deems confidential CHRI that the Department of
Public Safety ("DPS") maintains, except that DPS may disseminate this information as
provided in chapter 411, subchapter F ofthe Government Code. See Gov't Code § 411.083.
Sections 411.083(b)(1) and 411.089(a) authorize a criminal justice agency to obtainCHRI;
however, a criminal justice agency may not release CHRI except to another criminal justice
agency for a criminal justice purpose. Id. § 411.089(b)(1). Other entities specified in
chapter 411 of the Government Code are entitled to obtain CHRI from DPS or another
criminal justice agency; however, those entities may not release CHRI except as provided
bychapter411. See generally id §§ 411.090-.127. Thus, any CHRI generated by the federal
government or another state may not be made available to the requestor except in accordance
with federal regulations. See ORD 565. Furthermore, any CHRI obtained from DPS or any
other criminal justice agency must be withheld under section 552.101 in conjunction with
chapter 411, subchapter F of the Government Code. The submitted information contains
CHRI that is confidential under section 411.083. Accordingly, this information, which we
have marked, is excepted from required public disclosure by section 552.101 of the
Government Code.

Section 552.101 also encompasses section 411.192 ofthe Government Code, which governs
the release of information maintained by DPS concerning the licensure of an individual to
carrY a concealed handgun. Section 411.192 provides, in part:

(a) [DPS] shall disclose to a criminal justice agency information contained
in its files and records regarding whether a named individual or any
individual named in a specified list is licensed under this subchapter.
Information on an individual subject to disclosure under this section includes
the individual's name, date of birth, gender, race, and zip code. Except as

____________J
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otherwise provided by this section and by Section 411.193, all other records
maintained under this subchapter are confidential and are not subject tQ
mandatory disclosure under the open records law, Chapter 552.

(b) An applicant or license holder may be furnished a copy of disclosable
records regarding the applicant or license holder on request an,d the payment
of a reasonable fee.

(d) This section does not prohibit [DPS] from making public and distributing
to the public at no cost lists of individuals who are certified as qualified
handgun instructors by the department.

Gov't Code § 411.192(a), (b), (d). We have marked a portion ofthe submitted information
thatis related to concealed handgun licenses. It appears the county obtained that information.
from DPS. In this instance, the requestor is not a criminal justice agency, nor is the requestor
a license holder whose information is at issue. Further, we note that section 411.193 is not
applicable in this instance. See id. § 411.193 (making a statistical report including the
number of licenses issued, denied, revoked, or suspended by the department during the
preceding month available to the public). Therefore, the county must withhold the concealed
handgun license information we have marked pursuant to section 552.101 in conjunction
with section 411.192 of the Government Code.

The Medical Practice Act (the "MPA"), subtitle B oftitle 3 ofthe Occupations Code, is also
encompassed by section 552.101. Section 159.002 of the MPA provides in part the
following:

(a) A coinmunication between a physician and a patient, relative to or in
connection with any professional services as a physician to the patient, is
confidential and privileged and may not be disclosed except as provided by
this chapter.

(b) A record of the identity, diagnosis, evaluation, or treatment of a: patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives information from a confidential communication
or record as described by this chapter, other than' a person listed in
Section 159.004 who is acting on the patient's behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.
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Occ. Code § 159.002(a)-(c). This office has concluded that the protection afforded by
section 159.002 extends only to records created by either a physician or someone under the
supervision of a physician. See Open Records Decision Nos. 487 (1987), 370 (1983), 343
(1982). Upon review, we find that some of the remaining information, which we have
marked, constitute medical records that are subject to the MPA. Accordingly, the county
must withhold the medical records we have marked under the MPA.

We note that some ofthe remaining information is subject to section 611.002 ofthe Health
and Safety Code. Section 552.101 also encompasses section 611.002, which is applicable
to mental health records and provides in pertinent part:

(a) Communications between a patient and a professional, and records ofthe
identity, diagnosis, evaluation, or treatment of a patient that are created or
maintained by a professional, are confidential.

(b) Confidential communications or records may not be discloseft except as
provided by Section 611.004 or 611.0045.

Health & Safety Code § 611.002(a)-(b); see id § 611.001 (defining "patient" and
"professional"). Upon review, we find the information we have marked consists ofmental
health records. Accordingly, the county must withhold the marked information under
section 552.101 of the Government Code in conjunction with section 6~1.002(a) of the
Health and Safety Code.

Section 552.101 also encompasses the doctrine of common-law. privacy, while
section 552.102(a) excepts from public disclosure "information in a personnel file, the
disclosure ofwhich would constitute a clearly unwarranted invasion ofpersonal privacy[.]"
Gov't Code § 552.102(a). Section 552.102 is applicable to information that relates to public
officials and employees. See Open Records Decision No. 327 at 2 (1982) (anything relating
to employee's employment and its terms constitutes information relevant to person's
employment relationship and is part of employee's personnel file). The privacy analysis
under section 552.102(a) is the same as the common-law privacy standard under
section 552. 101. See Hubertv. Harte-Hanks Tex. Newspapers, Inc., 652 S.W.2d546, 549-51
(Tex. App.-Austin 1983, writ refd n.r.e.) (addressing statutory predecessor). We will
therefore consider the applicability of common-law privacy under section 552.101 together
with your claim regarding section 552.102.

Common-law privacy protects information that (1) contains highly intimate or embarrassing
facts the publication ofwhich would be highly objectionable to a reasonable person and (2)
is not of legitimate concern to the public. Indus. Found v. Tex. Indus. Accident Bd, 540
S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy,
both prongs of this test must be demonstrated. Id. at 681-82. The type of information
considered intimate and embarrassing by the Texas Supreme Court in Industrial Foundation



Mr. Kenneth B. Florence - Page 6

included information relating to sexual assault, pregnancy, mental or physical abuse in the
workplace, illegitimate children, psychiatric treatment ofmental disorders, attempted suicide,
and injuries to sexual organs. Id. at 683. This office has also found that personal financial
information not relating to a financial transaction between an individual and a governmental
body is excepted from required public disclosure under common-law privacy. See Open
Records Decision Nos. 600 (finding personal financial information to include designation
ofbeneficiary ofemployee's retirement benefits and optional insurance coverage; choice of
particular insurance carrier; direct deposit authorization; and forIDs allowing employee to
allocate pretax compensation to group insurance, health care, or dependent care), 545 (1990)
(deferred compensation information, participation in voluntary investment program, election
of optional insurance coverage, mortgage payments, assets, bills, and credit history).
However, there is a legitimate public interest in the qualifications ofa public employee and
how that employee performs job functions and satisfies employment conditions. See
generally Open Records Decision Nos. 470 at 4 (public has legitimate interest in job
performance of public employees), 444 (1986) (public has legitimate interest in knowing
reasons for dismissal, demotion, promotion, or resignation of public employees), 423 at 2
(1984) (scope of public employee privacy is narrow).

Upon review, we find that portions ofthe submitted information, which we have marked, are
highly intimate or embarrassing and not oflegitimate public interest. Thus, the county must
withhold this information under section 552.1 01 on the basis of common-law privacy.
However, you have failed to demonstrate how any of the remaining information is highly
intimate or embarrassing or not oflegitimate public interest. Therefore, the county may not
withhold any portion of the remaining information at issue under section 552.101
or 552.102(a) on the basis of common-law privacy.

Section 552.117(a)(2) excepts from disclosure the home address, home telephone number,
social security number, and family member information of a peace qfficer, as· defined by
article 2.12 of the Code of Criminal Procedure. See Gov't Code § 552.117(a)(2); Open
Records Decision No. 622 (1994). We note that an individual's personal post office box
number is not a "home address" and therefore may not be withheld under section 552.117.
See Gov't Code § 552.117; Open Records Decision No. 622 at 4 (1994) (legislative history
makes clear that purpose of section 552.117 is to protect public employees from being
harassed at home) (citing House Committee on State Affairs, Bill Analysis, H.B. 1979, 69th
Leg. (1985)) (emphasis added). In this case, it is unclear whether some ofthe individuals
whose personal information we have marked are currently licensed peace officers as defined
by article 2.12 of the Code of Criminal Procedure. Therefore, to the extent the individuals
at issue are licensed peace officers as defined by article 2.12, the county must withhold the
personal information we have marked under section 552.117(a)(2) ofthe Government Code.

Ifthe individuals at issue are not licensed peace officers, then their personal information may
be excepted under section 552. 117(a)(1) of the Government Code. Section 552. 117(a)(1)
excepts from disclosure the home addresses and telephone numbers, social security numbers,



Mr. Kenneth B. Florence - Page 7

and family member information of current or former officials, or employees of a
governmental body who request that this information be kept confidential under
section 552.024 oftheGovernmentCode. Gov'tCode § 552.117(a)(I). Whetheraparticular
piece ofinformation is protected by section 552.117(a)(1) must be determined at the time the
request for it is made. See Open Records Decision No. 530 at 5 (1989). The county may
only withhold information under section 552. 117(a)(1) if the individuals at issue elected
confidentiality under section 552.024 prior to the date on which the request for this
information was made. Therefore, ifthe individuals at issue are not licensed peace officers
and timely elected to keep their personal information confidential, the county must withhold
the information we have marked under section 552.117(a)(1V

Next, section 552.130 ofthe Government Code provides that information relating to a motor
vehicle operator's license, driver's license, motor vehicle title, or registration issued by a
Texas agency is excepted from public release. Gov't Code § 552.130(a)(1)-(2). We have
marked the Texas driver's license and motor vehicle record information that the county must
withhold under section 552.130.

Section 552.136 ofthe Government Code states that"[n]otwithstanding any other provision
of this chapter, a credit card, debit card, charge card, or access device number that is
collected, assembled, or maintained by or for a governmental body is confidential." ld.
§ 552.136. The county must withhold the information we have marked under
section 552.136.

Finally, section 552.137 states that "an e-mail address of a member of the public, that is
provided for the purpose of communicating electronically with a governmental body is
confidential and not subject to disclosure under [the Act]," unless the owner of the e-mail
address has affirmatively consented to its public disclosure. ld. § 552.137(a)-(b). The types
of e-mail addresses listed in section 552.137(c) may not be withheld under this exception.
See id. § 552.137(c). We have marked the e-mail addresses that the county must withhold
under section 552.137 of the Government Code, unless the owners ofthe e-mail addresses
affirmatively consented to their disclosure.

In summary, the county must withhold (1) the submitted L-3 forms under section 552.101
ofthe Government Code in conjunction with section 1701.306 ofthe Occupations Code; (2)
the CHRI we have marked under section 552.101 of the Government Code in conjunction
with section 411.083 of the Government Code; (3) the concealed handgun license
information we have marked pursuant to section 552.101 in conjunction with section
411.192 ofthe Government Code; (4) the medical records we have marked under the MPA;
(5) the information we have marked under section 611.002(a) ofthe Health and Safety Code;

3Regardless of the applicability of section 552.117, section 552.147(b) of the Government Code
authorizes a governmental body to redact a lfving person's social security number from public release without
the necessity of requesting a decision from this office under the Act.
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(6) the information we have marked under section 552.101 in conjunction with common-law
privacy; (7) the personal information we have marked under section 552.117(a)(2), to the
extent the individuals at issue are licensed peace officers; (8) the personal information we
have marked under section 552.117(a)(1), if the individuals at issue are not licensed peace
officers and the individuals timely elected to keep their personal information confidential;
(9) the Texas driver's license and motor vehicle record information we have marked under
section 552.130; (10) the information we have marked under section 552.136; and (11) the
marked e-mail addresses under section 552.137, unless the owners of the e-mail addresses
affirmatively· consented to their disclosure. The county must release the remaining
information to the requestor.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attorney General's Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney General, toll free, at (888) 672-6787.

Sarah Casterline
Assistant Attorney General
Open Records Division

. SECljb

Ref: ID# 358310
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c: Requestor
(w/o enclosures)


