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ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

November 5,2009

Ms. Josefina J. Brostrom
Assistant County Attomey
E1 Paso COlmty
500 East San Antonio, Room 503
EI Paso, Texas 79901

0R2009-15820

Dear Ms. Brostrom:

You ask whether certain information is subject to required public disclosure tmder the
Public Information Act (the "Act"), chapter 552 ofthe Govemment Code. Your request was
assigned ID# 360652 (District Attomey's file #: OP-09-395).

The EI Paso County District Attomey's Office (the "district attorney") received a request for
all infonnation pertaining to a specified individual, including a particular case. You claim
that the requested information is excepted from disclosure under sections 552.101, 552.108,
and 552.111 of the Govemment Code. We have considered the exceptions you claim and
reviewed the submitted representative sample of information. 1

Initially, we must address the district attorney's obligations tmder section 552.301 of the
Govenunent Code, which prescribes the procedures that a goven1ll1ental body must follow
in asking tIns office to decide whether infonnation is excepted from public disclosure.
Section 552.301(e) requires the govenunental body to submit to the attomey general, not
later than the fifteenth business day after the date of its receipt ofthe request, (1) written
conunents stating whythe govenunental body's claimed exceptions apply to the information
that it seeks to withhold; (2) a copy of the written request for infonnation; (3) a signed
statement of the date on which the govenunental body received the request or evidence
sufficient to establish that date; and (4) the specific infonnation that the govenunental body

. seeks to withhold or representative samples if the infonnation is volmninous. See. Gov't

lWe assume thatthe "representative sample" ofrecords submitted to this office is tmly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). TIns open
records letter does not reach, and therefore does not authorize the withholding of, any other r~quested records
to the extent that those records contain substantially different types of information than that submitted to this
office.
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Code § 552.301(e)(1)(A)-(D). The district attomeyreceived the request for infOlmation on
August 17, 2009. Although you timely raised and submitted arguments under
sections 552.101, 552.108(a)(2), 552.108(b)(2), and 552.111 ofthe Govenunent Code, you
did not submit written comments stating why section 552.108(a)(4) or section 552.1 08(b)(3)
applies to the requested information until September. 11, 2009. Thus, with respect to your
arguments lmder sections 552.108(a)(4) and 552.108(b)(3), the district attomey failed to
comply with the procedural requirements mandated by section 552.301.

Pursuant to section 552.302 of the Government Code, a governmental body's failure to
comply with section 552.301 results in the legal presumption that the requested information
is public and must be released unless the governmental body demonstrates a cOlupelling
reason to withhold the information from disclosure. See Gov't Code § 552.302; City of
Dallas v. Abbott, 279 S.W.3d 806,811 (Tex. App.-Amarillo 2007, pet. granted); Simmons
v. Kuzmich, 166 S.W.3d 342,350 (Tex. App.-Fort Worth 2005, nopet.); Hancockv. State
Bd. ofIns. , 797 S.W.2d 379,381 (Tex. App.-Austin 1990, no writ); see also Open Records
Decision No. 630 (1994). Normally, a compelling interest is demonstrated when some other
source oflaw makes the infonnation at Issue confidential or third-party interests are at stake.
See Open Records Decision No. 150 at 2 (1977). Although you raise section 552.108(a)(4)
and section 552.108(b)(3), these exceptions are discretionary in nature. They serve only to
protect a governmental body's interests and may be waived; as such, they do not constitute

. compelling reasons to 'Yithhold infonnation for purposes ofsection 552.302. Consequently,
the district attorney may not withhold any of the requested infonnation pursuant to
section 552.108(a)(4) or section 552.108(b)(3). However, we will consider your timely
raised arguments under sections 552.101, 552.108(a)(2), 552.108(b)(2), and 552.111 ofthe
Government Code. .

Section 552.101 ofthe Government Code excepts from discJosure "information considered c

to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't
Code § 552.101. Section 552.101 encompasses the doctrine ofcommon-law privacy, which
protects infonnation that (1) contains highly intimate or embarrassing facts, the publication
ofwhich would be highly objectionable to a reasonable person, and (2) is not of legitimate
concem to the public. See Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668,685
(Tex. 1976). To demonstrate the applicability ofcOlmnon-law privacy, both prongs of this
test must be satisfied. See id. at 681-82. A compilation of an individual's criminal history
is highly embarrassing information, the publication ofwhich would be highly objectionable
to a reasonable person. Cf United States Dep 't ofJustice v. Reporters Comm. for Freedom
of the Press, 489 U.S. 749, 764 (1989) (when considering prong regarding individual's
privacy interest, court recognized distinction between public records found in courthouse
files and local police stations and compiled summary of information and noted that
individual has significant privacy interest in compilation of one's criminal histOlY).
Furthermore, we find that a compilation of a private citizen's criminal history is generally
not of legitimate concem to the public. hl this instance, the request is for any records
pertaining to a named individual, but also references a case in which the named individual
was a defendant in a specified court. Thus, we agree that the request, in part, requires the
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district attorney to compile the named individual's criminal history. However, you have only
submitted information pertaining to the specified case, which we understand you to
acknowledge is the case referenced in the request. We find the release of the submitted
infonnation does not implicate the privacy interests ofthe named individual. Accordingly,
the district attorney may not withhold the submitted information as a criminal history
compilation lillder sectiml 552.101 in conjlillction with common-law privacy.

Next, we note the submitted information is subject to section 552.022(a)(1) of the
Government Code. Section 552.022(a)(I) provides for required public disclosure of "a
completed report, audit, evaluation, or investigation made of, for, or by a governmental
body[,]" unless the inforniation is expressly confidential under other law or excepted from
disclosure under section 552.108 of the Government Code. Gov't Code § 552.022(a)(I).
The submitted case file constitutes a completed investigation made by the district attorney,
and therefore must be released unless excepted from disclosure lillder section 552.108 or
confidential under other law. You claim the submitted infonnation is excepted from
disclosure under sections 552.101, 552.108, and 552.111 of the Government Code.
Section 552.111 is a discretionary exception to public disclosure thatprotects a govemmental
body's interests and may be waived. See id. § 552.007; Open Records Decision Nos. 677
at 10 (2002) (attorney work product privilege under Gov't Code § 552.111 may be
waived), 665 at 2 n.5 (2000) (discretionary exceptions generally), 470 at 7 (1987) (statutory
predecessor to Gov't Code § 552.111 subject to waiver). As such, section 552.111 is not
"other law" that makes information confidential for the purposes of section 552.022. The
attorney work product privilege is also found in rule 192.5 of the Texas Rules of Civil
Procedure. The Texas Supreme Court held that "[t]he Texas Rules ofCivil Procedure and
Texas Rules ofEvidence are 'other law' within the meaning ofsection 552.022." In re City
of Georgetown, 53 S.W.3d 328, 337 (Tex. 2001). However, the Texas Rules of Civil
Procedure apply only to "actions ofa civil nature." See TEX. R. CIv. P. 2. Thus, because the
submitted information relates to a criminal case, the attorney work product privilege found
in rule 192.5 ofthe Texas Rules ofCivil Procedure does not apply to any ofthe infonnation
at issue. However, as information subject to section 552.022(a)(I) maY,be withheld under
sections 552,101 and 552.108, we will address these claims for the submitted information.

Section 552.101 ofthe Govenllnent Code encompasses information that other statutes make
confidential. You contend the submitted infonnation is confidential under article 39.14 of
the Code of Criminal Procedure. However, article 39.14 governs the discovery of
infonnation and the testimony ofwitnesses in criminal proceedings. See Crim. Proc. Code
ali. 39.14. Article 39.14 does not expressly make information confidential for
section 552.101 purposes. See Open Records Decision Nos. 658 at 4 (1998) (statutory
confidentiality must be express, alld confidentiality requirement will not be implied from
statutory structure); 478 at 2-3 (1987). Consequently, we conclude the district attorney may
not withhold any of the submitted inf011TIation pursuant to section 552.101 of the
Govel1llnent Code in conjunction with article 39.14 ofthe Code ofCriniinal Procedure.
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Section 552.108(a)(2) of the Government Code excepts from disclosure infonnation
concerning an investigation that concluded in a result other than conviction or deferred
adjudication. Gov't Code § 552.108(a)(2). A governmental body claiming
section 552.1 08(a)(2) must demonstrate that the requested infonnation relates to a criminal
investigation that has concluded in a final result other than a conviction or deferred
adjudication. You state the submitted infonnation peliains to a criminal investigation. You
state the charges were dismissed, and therefore the infonnation at issue relates to a criminal
investigation that did not result in conviction or deferred adjudication. Based on your
representations and our review, we conclude section 552.108(a)(2) is applicable to the
submitted infonnation.

We note, however, that section 552.108 does not except from disclosure "basic infonnation
about an arrested person, an arrest, or a crime." Id. § 552.108(c). Such basic information
refers to the infonnation held to be public in Houston Chronicle Publ'g Co. v. City of
Houston, 531 S.W.2d 177 (Tex. Civ. App.-Houston [14thDist.] 1975), writref'dn.r.e.per
curiam, 536 S.W.2d 559 (Tex 1976), and includes a detailed description ofthe offense. The
district attorneymust release basic infonnation even ifit does not literally appear on the front
page of an offense or arrest report. See Open Records Decision No. 127 (1976)
(summarizing types ofinfonnation deemed public by Houston Chronicle). Therefore, with
the exception of basic infonnation, the district attorney may withhold the submitted
infonnation under section 552.108(a)(2) of the Government Code.

This letter ruling is limited to the particular infonnation at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
detennination regarding any other infonnation or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more infonnation concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index or1.php,
or call the Office of the Attorney General's Open Government Hotline, toll fi..ee,
at (877) 673-6839.. Questions concerning the allowable charges for providing public
infonnation under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney General, toll free, at (888) 672-6787.

Sincerely,

{J.(}4~
Christina Alvarado
Assistant Attorney General
Open Records Division

CA/dls
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Ref: ID# 360652

Ene. Submitted documents

e: Requestor
(w/o enclosures)


