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Mr. Adam C. Falco
Senior Assistant City Attorney
City of College Station
P.O. Box 9960
College Station, Texas 77842

0R2009-16762

Dear Mr. Falco:

You ask whether certain infonnation is subject to required public disclosme lUlder the
Public Infonnation Act (the "Act"), chapter 552 ofthe Govenllnent Code. Yom request was
assigned ID# 362529.

The College Station Police Department (the "department") received a request for all internal
affairs investigations conducted over a specifiedperiod oftime. You claimthat the requested
infornlation is excepted fl.-om disclosme lUlder sections 552.103 and 552.108 of the
Govel11ment Code. We have considered the exceptions you claim and reviewed the
submitted representative sample of information. 1

Section 552.1 08(a)(l) ofthe Govenunent Code excepts from disclosme "[i]nfonnation held
. by a law enforcement agency or prosecutor that deals with the detection, investigation, or

prosecution ofcrime ... if: (1) release ofthe infornlation would interfere with the detection,
investigation, or prosecution of crime." Gov't Code § 552.108(a)(l). Generally, a
govenunental body claiming section 552.108 must reasonably explain how and why the
release of the requested information would interfere with law enforcement. See id.
§§ 552.108(a)(1), .301 (e)(l)(A); see also ExpartePruitt, 551 S.W.2d 706 (Tex. 1977). The
infonnation you seek to withhold lUlder section 552.108 consists of internal affairs
investigations conducted by the department. Section 552.108 is generally not applicable to

. lWe assume that the "representative sample" ofrecords submitted to this office is tmly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of inf0l111ation than that submitted to tIlls
office.
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information relating to an administrative investigation that did not result in a criminal
investigation or prosecution. See Morales v. Ellen, 840 S.W.2d 519, 525-26 (Tex. Civ.
App.-El Paso 1992, writ denied) (statutOly predecessor to section 552.108 not applicable
to internal investigation that did not result in criminal investigation or prosecution); see also
Open Records Decision No. 350 at 3-4 (1982). However, you explain that the infonnation
in Exhibit 2 relates to pending criminal prosecutions. Based upon tIns representation and our
review, we conclude that the release of Exhibit 2 would interfere with the detection,
investigation, or prosecution of crime. See Houston Chronicle Publ'g Co. v. City of
Houston, 531 S.W.2d 177 (Tex. Civ. App.-Houston [14th Dist.] 1975), writ ref'dn.r.e. per
curiam, 536 S.W.2d 559 (Tex. 1976) (court delineates law enforcement interests that are
present in active cases). Accordingly, we find section 552.1 08(a)(l) is generally applicable
to Exhibit 2.

Section 552.108(a)(2) of the Goven1l11ent Code excepts "[i]nfonnation held by a law
enforcement agency or prosecutor that dealswith the detection, investigation, or prosecution

. ofcrime ... if ... it is infonnation that deals with the detection, investigation, or prosecution
of crime only in relation to an investigation that did not result in conviction or deferred
adjudication[.]" Gov't Code § 552.108(a)(2). Section 552.108(b)(2) excepts from disclosure
"[a]n internal record or notation ofa law enforcement agency or prosecutor that is maintained
for internal use in matters relating to law enforcement or prosecution ... if ... the internal
record or notation relates to law enforcement only in relation to an investigation that did not
result in conviction or deferred adjudication [.]" Id. § 552.108(b)(2). A governmental body
claiming sections 552.1 08(a)(2) or 552.1 08(b)(2) must demonstrate that the requested
infonnation relates to a criminal investigation that has concluded in a final result other than
a conviction or deferred adjudication. See id. § 552.301(e) (govenunental bodymust provide
comments explaining why exceptions raised should apply to infonnation requested). As
noted ·above, section 552.108 is generally not applicable to records of an internal affairs
investigation that is purely administrative in nature and does not involve the investigation
or prosecution of crime. See City of Fort Worth v. Cornyn, 86 S.W.3d 320 (Tex.
App.-Austin 2002, no pet.), Ellen, 840 S.W.2d at 525. You state that Exhibit 3 relates to
concluded investigations that did not result in convictions or defelTed adjudications. We note
that portions of the information you seek to withhold tmder sections 552.108(a)(2)
and 552.108(b)(2) concern internal affairs investigatiohs that are purely administrative in
nature and did not result in a criminal investigation. Thus, you maynot withhold the internal
affairs infonnation mlder section 552.108(a)(2) or 552.108(b)(2). However, based on your
representation and our review, we conclude that section 552.1 08(a)(2) is generally applicable
to incident report numbers 07-10998 and 08-014980.

However, section 552.108 does not except from disclosure "basic information about an
arrested person, an arrest, or a crime." Gov't Code § 552.108(c). Basic infonnation refers
to the infonnation held to be public in Houston Chronicle. See Open Records Decision
No. 127 (1976) (summarizing types of infOlmation made public by Houston Chronicle).
Thus, with the exception ofbasic infonnation, the department maywithhold Exlnbit 2 under
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section 552.108(a)(1) of the Government Code and incident report numbers 07-10998
and 08-014980 under section 552.108(a)(2) of the Govenunent Code?

Section 552.101 ofthe Govenunent Code excepts from disclosure "infonnation considered
to be confidential by law, either constitutional, stahltory, or by judicial decision."3 Gov't
Code § 552.101. This section encompasses the doctrine of common-law privacy, which
protects infonnation that (1) contains highly intimate or embarrassing facts, the publication
ofwhich would be highly objectionable to a reasonable person, and (2) is not oflegitimate
concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685
(Tex. 1976). To demonstrate the applicability of common-law privacy, both prongs ofthis
test must be satisfied. Id. at 681-82. A compilation of an individual's criminal history is
highly embarrassing infonnation, the publication ofwhich would be highly objectionable to
a reasonable person: Cf Us. Dep't ofJustice v. Reporters Comm. For Freedom of the
Press, 489 U.S. 749, 764 (1989) (when considering prong regarding individual's privacy
interest, court recognized distinction between public records fOlmd in courthouse files and
local police stations and compiled smmnary of infonnation and noted that individual has
significant privacy interest in compilation ofone's criminal history). Furthennore, we find
that a compilation ofa private citizen's criminal history is generallynot oflegitimate concern
to the public. We note, however, that records relating to routine traffic violations are not
considered criminal history infonnation. Cf Gov't Code § 411.082(2)(B) (criminal history
record information does not include driving record infonnation). Upon review, we find that
the infonnation we have marked is highly intimate or embarrassing and not of legitimate
public concern. Therefore, the department must withhold the infonnation we have marked
pursuant to section 552.101 of the Govenunent Code in conjunction with cOlmnon-law
pnvacy.

We note that the remaining documents contain infonnation subject to section 552.130 ofthe
Government Code. Section 552.130 excepts from disclosure "infonnation [that] relates
to ... a motor vehicie operator's or driver's license or pennit issued by an agency of this
state [or] a motor vehicle title or registration issued by an agency ofthis state." Gov't Code
§ 552.130(a)(1 ), (2). Accordingly, the department must withhold the Texas motor vehicle
record infonnation we have marked pursuant to section 552.130 ofthe Govenunent Code.

~

We note that the remaining infonnation contains a personal e-mail address that is subject to
section 552.137 of the Govenllnent Code. Section 552.137 excepts from disclosure "an
e-mail address ofa member ofthe public that is provided for the purpose ofcommmllcating

2As we are able to resolve this issue lUlder section 552.108, we do not address your remaining claim \
against disclosure of tItis information, except to note tIlat basic infOlTIlation may not be wiilihe1d from public
disclosure under section 552.103. Open Records Decision No. 597 (1991).

3The Office of tile Attorney General will raise a mandatOly exception on behalf of a govel1ll1lenta1
body, but ordinarily wi11not raise otIler exceptions. Opfui Records Decision Nos. 481 (1987),480 (1987), 470
(1987).
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electronically with a governmental body," unless the member of the public consents to its
release or the e-mail address is of a type specifically excluded by subsection (c). See id.
§ 552.l37(a)-(c). The e-mail address at issue is not a type specifically excluded by
section552.137(c). Accordingly, the department must withhold the e-mail address we have
marked under section 552.137 of the Govel11ment Code, lU1less the owner of the e-mail
address has affirmatively consented to its disclosure.

In SUlmnalY, with the exception ofbasic infonnation, the department maywithhold Exhibit 2
under section 552.108(a)(1) ofthe Govenllnent Code and incident report numbers 07-10998
alld 08-014980 under section 552.108(a)(2) ofthe Govenunent Code. The department must
withhold the information we have marked pursuant to section 552.101 of the Government
Code in conjunction with common-law privacy. The department must withhold the
information we have marked under section 552.130 of the Government Code. The
department must withhold the e-mail address we have mal"ked under section 552.137 ofthe
Government Code, unless the owner ofthe e-mail address has affirmatively consented to its
disclosure. The remaining information must be released.4

This letter ruling is limited to the particular information at issue in this request alld limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
detennination regarding ally other information or any other circlU11stances.

This ruling triggers important deadlines regarding the rights and responsibilities of .the
governmental body and ofthe requestor. For more information concel11ing those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attol11ey General's Open Govenunent Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attol11ey General, toll free, at (888) 672-6787.

SJ:;~!ka!!
Jennifer Luttrall
Assistant Attomey General
Open Records Division

JL/dls

4We note that the infonnation being released contains social secmity nmnbers. Section 552.147(b)
ofthe Government Code authorizes agovernmentalbodyto redact alivingperson's social secm'itymunber fro111
public release without the necessity of requesting a decision £i.-0111 tills office Ullder the Act.
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Ref: ID# 362529"

Ene. Submitted documents

c: Requestor
(w/o enclosures)


