
December 2, 2009 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Ms. J 0 Spurger 
Administrative Assistant 
Somervell COlmty Sheriff s Department 
750 E. Gibbs Boulevard ' 
Glen Rose, Texas 76043 

Dear Ms. Spurger: 

0R2009-17080 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was 
assigned ID# 362969. . 

The Somervell COUlity Sheriffs Office (the "sheriff') received a request for information 
pertaining to specified incidents. You state you have no information responsive to a portion 
of the request.! You state you have released some information. You claim that a portion of 
the submitted information is excepted from disclosure under section 552.101 of the 
Government Code. You also explain that the submitted information may contain a third 
party's proprietary information subject to exception under the Act. Accordingly, you have 
notified the doctor who has an interest in some ofthe information and of his right to submit 
arguments to this office as to why the submitted information should not be released. See 
Gov't Code § 552.305( d); Open Records Decision No. 542 (1990) (statutory predecessor to 
section 552.305 permitted governmental body to rely on interested third party to raise and 
explain applicability of exception to disclosure under certain circumstances). We have 
considered the exceptions you claim and reviewed the submitted information. 

I We note the Act does not require a govermnental body to release infOlmation that did not exist when 
it received a request or create responsive information. See Econ. Opportunities Dev. Corp. v. Bustamante, 562 
S.W.2d 266 (Tex. Civ. App.-San Antonio 1978, writ dism'd); Open Records Decision Nos. 605 at 2 
(1992), 555 at 1 (1990),452 at 3 (1986),362 at 2 (1983). 
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Initially, we note that you have redacted portions ofthe submitted information. Pursuant to 
section 552.301 of the Government Code, a governmental body that seeks to withhold 
requested information must submit to this office a copy of the infonnation, labeled to 
indicate which exceptions apply to which parts of the copy, unless the governmental body 
has received a 'previous determination for the information at issue. See Gov't Code 
§§ 552.301(a), .301(e)(1)(D). Section 552.147(b) of the Government Code authorizes a 
governmental body to redact a living person's social security number from public release 
without the necessity of requesting a decision from this office. See Gov't Code § 552.147. 
You do not assert, nor does our review of our records indicate, that the sheriff is otherwise 
authorized to withhold the redacted information without first seeking a ruling from this 
office. See id. § 552.301(a); Open Records Decision No. 673 (2000). In this instance, we 
can discern the nature ofthe redacted information; thus, being deprived ofthat information 
does not inhibit our ability to make a ruling. In the future, however, the sheriff should refrain 
from redacting any infonnation it is not authorized to withhold without requesting a ruling. 

We note that an interested third party is allowed ten business days after the date of its receipt 
of the governmental body's notice to submit its reasons, if any, as to why information 
relating to that party should not be released. See Gov't Code § 552.305(d)(2)(B). As ofthe 
date of this decision, we have not received any correspondence from the doctor. Thus, he 
has not demonstrated that he has a protected proprietary interest in the information at issue. 
See id. § 552. 110(a)-(b); Open Records Decision Nos. 661 at 5-6 (1999) (to prevent 
disclosure of commercial or financial information, party must show by specific factual 
evidence, not conclusory or generalized allegations, that release of requested information 
would cause that party substantial competitive hann), 552 at 5 (1990) (party must establish 
prima facie case that information is trade secret), 542 at 3 (1990). Accordingly, the sheriff 
may not withhold the information at issue on the basis of any proprietary interest the doctor 
may have in it. 

Section 552.101 ofthe Government Code ex<;:epts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Id. 
§ 552.101. Section 552.101 encompasses the Health Insurance Portability and 
Accountability Act of 1996 ("HIP AA") HIP AA, 42 U.S.C. §§ 1320d-1320d-8, which you . 
claim governs portions of the submitted information. At the direction of Congress, the 
Secretary of Health and Human Services ("HHS") promulgated regulations setting privacy 
standards for medical records, which HHS issued as the Federal Standards for Privacy of 
Individually Identifiable Health hlformation. See Health Insurance Portability and 
Accountability Act of 1996,42 U.S.c. § 1320d-2 (Supp. N 1998) (historical & statutory 
note); Standards for Privacy of Individually Identifiable Health_Information, 45 C.F.R. 
pts.160, 164 ("Privacy Rule"); see also Attorney General Opinion JC-0508 at 2 (2002). 
These standards govern the releasability of protected health information by a covered entity. 
See 45 C.F.R. pts. 160, 164. Under these standards, a covered entity may not use or disclose 
protected health information, except as provided by parts 160 and 164 ofthe Code of Federal 
Regulations. 45 C.F.R. § 164.502(a). 
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This office addressed the interplay ofthe Privacy Rule and the Act in Open Records Decision 
Number 681 (2004). In that decision, we noted section 164.512 of title 45 of the Code of 
Federal Regulations provides a covered entity may use or disclose protected health 
information to the extent such use or disclosure is required by law and the use or disclosure 
complies with, and is limited to, the relevant requirements of such law. See 45 C.F.R. 
§ 164.512(a)(1). We further noted the Act "is a mandate in Texas law that compels Texas 
governmental bodies to disclose information to the public." See ORD 681 at 8; see also 
Gov't Code §§ 552.002, .003, .021. We, therefore, held the disclosures lmderthe Act come 
within section 164.512(a). Consequently, the Privacy Rule does not make information 
confidential for the purpose of section 552.101 of the Government Code. See Abbott v. Tex. 
Dep 't of Mental Health & Mental Retardation, 212 S.W.3d 648 (Tex. App.-Austin 2006, 
no pet.); ORD 681 at 9; see also Open Records Decision No. 478 (1987) (as general rule, 
statutory confidentiality requires express language making information confidential). 
Because the Privacy Rule does not make information that is subject to disclosure under the 
Act confidential, the sheriff may not withhold the SubIpitted information on this basis. 

Section 552.101 of the Government Code also encompasses the Medical Practice Act (the 
"MP A"), subtitle B oftitle 3 ofthe Occupations Code. See Occ. Code § 151.001. The MP A 
governs the public availability of medical records. Section 159.002 of the MPA provides, 
in part: 

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient 
by a physician that is created or maintained by a physician is confidential and 
privileged and may not be disclosed except as provided by this chapter. 

(c) A person who receives information from a confidential communication 
or record as described by this chapter, other than a person listed in 
Section 159.004 who is acting on the patient's behalf, may not disclose the 
information except to the extent that disclosure is consistent with the 
authorized purposes for which the information was first obtained. 

Id. § 159.002 (b), (c). Medical records must be released on the patient's signed, written 
consent, provided that the consent specifies (1) the infornation to be covered by the release, 
(2) the reasons or purposes for the release, and (3) the person to whom the information is to 
be released. See Occ. Code §§ 159.004, .005. After the death of a patient, medical records 
may be released only" on the signed written consent of the deceased individual's authorized 
representative. See id. § 159.005 (a)( 5). Any subsequent release of medical records must be 
consistent with the purposes for which the governmentalho_dy obtained th~ recordA. Sgg iff. 
§ 159.002(c); Open Records Decision No. 565 at 7 (1990). We have marked documents in 
the submitted infonnation that constitute medical records. These records, however, must be 
withheld under the MP A, unless the sheriff receives consent for release ofthose records that 
complies with sections 159.004 and 159.005 ofthe MPA. 
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Section 552.101 of the Government Code also encompasses criminal history record 
information ("CHRI") generated by the National Crime hlformation Center ("NCIC") or by 
the Texas Crime Information Center ("TCIC") .. Title 28, part 20 of the Code of Federal 
Regulations governs the release of CHRI that state agencies obtain from the federal 
governmentorotherstates. Open Records DecisionNo. 565 (1990). Thefederalregulations 
allow each state to follow its individual law with respect to CHRI it generates. Id. 
Section 411.083 of the Government Code deems confidential CRR! that the Department of 
Public Safety ("DPS") maintains, except that the DPS may disseminate this information in 
accordance with chapter 411, subchapter F of the Government Code. See Gov't Code 
§ 411.083. Sections 411.083(b)(1) and 411.089(a) authorize a criminal justice agency to 
obtain CHRI; however, a criminal justice agency may only release CRR! to another criminal 
justice agency for a criminal justice purpose. Id. § 411.089(b)(1). Other entities specified 
in chapter 411 ofthe Government Code are 'entitled to obtain eRR! from the DPS or another 
criminal justice agency; however, those entities may not release CHRI except as provided 
by chapter 411. See generally id. § § 411.090-411.127. Furthermore, any CRR! obtained 
from DPS or any other criminal justice agency must be withheld under section 552.101 of 
the Government Code in conjunction with Government Code chapter 411, subchapter F. 
Thus, the sheriff must withhold the CRR! we have marked under section 552.101 of the 
Government Code in conjunction with chapter 411 of the Government Code. See id. 
§ 411.083(b)(3). 

Section 552.130 ofthe Government Code excepts from disclosure "information [that] relates 
to ... a motor vehicle operator's or driver's license or permit issued by an agency of this 
state [ or] a motor vehicle title or registration issued by an agency ofthis state." Gov't Code 
§ 552.130(a). We note that the purpose of section 552.130 is to protect privacy interests. 
Because the right of privacy lapses at death, Texas driver's license and motor vehicle record 
information that pertains solely to a deceased individual may not be withheld under 
section 552.130. See Moore v. Charles B. Pierce Film Enters. Inc., 589 S.W.2d 489 (Tex. 
Civ. App.-Texarkana 1979, writ refd n.r.e.); Justice v. Bela Broadcasting Corp., 472 F. 
Supp. 145 (N.D. Tex. 1979); Attorney General Opinions IM-229 (1984); R-917 (1976); 
Open Records Decision No. 272 (1981). Therefore, the information you have marked that 
relates solely to the deceased individual may not be withheld on the basis of section 552.130. 
We also note that some of the remaining motor vehicle information you have marked 
pertains to the requestor. The requestor has a right of access under section 552.023 ofthe 
Government Code to her own driver's license number, and it may not be withheld from her 
on the basis of section 552.130. See id. § 552.023 (a) (person or person's authorized 
representative has special right of access to records that contain information relating to the 
person and are protected from public disdQsure by laws intend_ed_ tQ PIQt~Qt that P~ISQll'S 
privacy interests); Open Records Decision No . .481 at 4 (1987) (privacy theories not 
implicated when individual requests information concerning herself). Accordingly, the 
sheriff must withhold on~y the information we have marked under section 552.130. 
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In summary, the sheriff may only release the marked medical record in accordance with the 
MP A. The sheriff must withhold the information we marked under section 552.101 of the 
Government Code in conjunction with section 411.083 ofthe Government Code. The sheriff 
must withhold the information we marked under section 552.130 ofthe Government Code. 
The remaining information must be released. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and ofthe requestor. For more information concerning those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/openiindex_orl.php. 
or call the Office of the Attomey Genera1's Open Government Hotline, toll free, 
at (877) 673-6839. Questions concerning the allowable charges for providing public 
information under the Act must be directed to the Cost RJJles dministrator ofthe Office of 
the Attorney General, toll free, at (888) 672-678 ~ /' . . 

Since~ .. 

Chris Schulz 
Assistant Attorney General 
Open Records Division 

CS/cc 

Ref: ID# 362969 

Enc. Submitted documents 

cc: Requestor 
(w/o enclosures) 


