
December 2, 2009 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Mr. Scott A. Kelly 
Deputy General Counsel 
The Texas A&M University System 
200 Technology Way, Suite 2079 
College Station, Texas 77845-3424 

Dear Mr. Kelly: 

0R2009-17081 

You ask whether certain infonnation is subject to required public disc10sme under the 
Public InfonnationAct (the "Act"), chapter 5520fthe Government Code. Yom request was 
assigned ID# 363082. 

Texas A&M University (the ''tmivel:sity''), Texas AgriLife Research ("AgriLife"), and the 
Texas A&M University System (the "system") each received a request for passport 
infonnation for the exotic gennplasm accessions that contributed to fom specified sorghum 
cultivars.1 You state that neither the university nor ,the system has any infonnation 
responsive to the request. 2 You claim that the requested infonnation is excepted from 
disc10sme lmder sections 552.101 and 552.110 of the Gove111ment Code. Pmsuant to 
section 552.305 of the Govenllnent Code, you also notified Ceres, Inc. ("Ceres") of the 
request and of the company's . right to submit arguments to this office as to why the 
infonnation at issue should not be released. See Gov't Code § 552.305(d); see (llsa Open 
Records DecisionNci. 542 (1990) (detenniningthat statutory predecessor to section 552.305 
pennits govel111nental body to rely on interested third paIiy to raise aIld explain applicability 

lyou infOlID this office that Texas AgriLife Research is a component institution of the system. 

2The Act does not require a govermllental body to release infonnation that did not exist when a request 
for infolnlation was received or to prepare new information in response to a request. See Econ. Opportunities 
Dev. CO/po v. Bustamante, 562 S.W.2d 266, 267-68 (Tex. Civ. App.-SanAntonio 1978, writ dism'd); Open 
Records Decision Nos. 605 at 2 (1992), 452 at 3 (1986), 362 at 2 (1983). 
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of exception to disclosure under celiain circumstances). We have received comments from 
Ceres. We have considered the claimed exceptions and reviewed the submitted information. 

Section 552.101 of the Government Code excepts from disclosure "infonnation deemed 
confidential by law, either constitutional, statutory, or by judicial decision." Gov't Code 
§ 552.101. This section encompasses infonnation protected by other statutes. You argue 
that the submitted information is excepted from disclosure tmder section 552.101 of the 
Govemment Code in conjtmction with section 51.914(1) of the Education Code. 
Section 51.914 ofthe Education Code provides in peliinent pmi as follows: 

hl order to protect the actual or potential value, the following information 
shall be confidential and shall not be subj ect to disclosure under Chapter 552, 
Govemment Code, or otherwise: 

(1) all infonnation relating to a product, device, or process, the 
application or use of such a product, device, or process, and all 
technological and scientific information (including computer 
programs) developed in whole or in pali at a state institution of higher 
education, regardless of whether patentable or capable of being 

. registered tmder copyright or trademark laws, that have a potential for 
being sold, traded, or licensed for a fee[.] 

Educ. Code § 51.914(1). As noted in Open Records Decision No. 651 (1997), the legislature 
is silent as to how this office or a couli is to determine whether paliicular scientific 
information has "a potential for being sold, traded, or licensed for a fee." Open Records 
Decision No. 651 af9 (1997). Fulihennore, whether paliicular scientific infonnation has 
such a potential is a question of fact that this office is unable to resolve in the opinion 
process. See id. Thus, tIns office has stated that in considering whether requested 
infonnation has "a potential for being sold, traded, or licensed for a fee," we will rely on a 
govemmental body's ass)eliion that the information has this potential. See id; but see id. 
at 10 (stating that tmiversity's detennination that infonnation has potential for being sold, 
traded, or licensed for fee is subject to judicial review). We note that section 51.914 is not 
applicable to working titles of experiments or other infonnation that does not reveal the 
details ofthe research. See Open Records Decision Nos. 557 at 3 (1990),497 at 6-7 (1988). 

You explain that AgriLife has entered into a research agreenient with Ceres relating to the 
development and production of high-biomass sorghmn. You state that the submitted 
gennplasm contributed to the development of the four cultivars at issue. You contend that 
the requested passpoli information will allow the requestor "to appropriate the genetic 
makeup of or formula used to produce the four sorghmn cultivars" at issue. You also asseli 
that the infOlmation ·at issue has the potential for being sold, traded, or licensed for a fee: 
Based on your representations and our review, we detelmine that the submitted information 
is confidential under section 51.914 of the Education Code. As such, the system must 
withhold this information under section 552.101 of the Govenllnent Code in conjmlction 
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with section 51.914 of the Education Code. As our ruling is dispositive, we do not address 
the remaining claims. 

This letter ruling is limited to the particular infonnation at issue in tIns request and limited 
to the facts as presented to us; therefore, tIns ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
govenllnental body and ofthe requestor. For more infonnation conceming those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/openlindex orl.php, 
or call the Office of the Attomey General's Open Govenunent Hotline, toll free, 
at (877) 673-6839 .. Questions concennng the allowable chaTges for providing public 
infonnation under the Act.must be directed to the Cost Rules Administrator ofthe Office of 
the Attomey General, toll free, at (888) 672-6787. 

Sincerely, 

"1 

~-1LCi--~. 
Cindy Nettles . 
Assistant Attomey General 
Open Records Division 

CNldls 

Ref: ID# 363082 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 

Mr. Jeffrey S. Boyd 
Thompson & Knight, L.L.P. 
98 San Jacinto Boulevard, Suite 1900 
Austin, Texas 78701-4238 
(w/o enclosures) 

Mr. Wilfriede van Assche 
Synior Vice President & General Counsel 
Ceres, Inc. 
1535 Rancho Conejo Boulevard 
Thousand Oaks, Califonna 91320 
(w/o enclosures) 


