ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

December 3, 2009

Ms. Jena R. Abel

Assistant General Counsel

Texas Board of Nursing

333 Guadalupe Street, Suite 3-460
Austin, Texas 78701

OR2009-17137
Dear Ms. Abel:

You ask whether certain information is subject to required public disclos'ure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 363287.

The Texas Board of Nursing (the “board”) received a request for information pertaining to
three named individuals.! You state the board has released some of the requested
information to the requestor. You claim that the submitted information is excepted from
disclosure under sections 552.101, 552.111, 552.115, and 552.130 of the Government Code.
We have considered the exceptions you claim and reviewed the submitted representative
‘sample of information.> We have also received and considered comments from the

'We note that the board asked for and received clarification regarding the request. See Gov’t Code
§ 552.222(b) (governmental body may communicate with requestor for purpose of clarifying or narrowing
request for information); see also Open Records Decision No. 663 (1999) (discussing tolling of deadlines
during period in which governmental body is awaiting clarification).

*We assume that the “representative sample” of records submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of information than that submitted to this
office.
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requestor. See Gov’t Code § 552.304 (interested party may submit comments stating why
information should or should not be released).

Initially, we address the requestor’s argument that the board failed to meet its obligations
under section 552.301 of the Government Code. This section prescribes procedures that a
governmental body must follow in asking this office to decide whether requested information
is excepted from public disclosure. Section 552.301(b) requires the governmental body to
ask for the attorney general’s decision and state the exceptions to disclosure that it claims not
later than the tenth business day after the date of its receipt of the written request for
information. See Gov’t Code § 552.301(b). The board states that it-received the present
request for information on September 21, 2009. The requestor, however, contends that he
sent requests for information to the board on September 4, 2009 and September 8, 2009, and
thus the board failed to comply with section 552.301 of the Government Code. The board
asserts the September 4™ e-mail contained a question, but did not contain a request for
information. We note that the Act does not require a governmental body to answer factual
questions, conduct legal research, or create new information in responding to a request. See
Open Records Decision Nos. 563 at 8 (1990), 555 at 1-2 (1990). Further, the board asserts
it never received the September 8" e-mail from the requestor. Whether the board received
the September 8" e-mail request for information is a question of fact. This office cannot
resolve disputes of fact in its decisional process. See Open Records Decision Nos. 592 at 2
(1991), 552 at 4 (1990), 435 at 4 (1986). Where a fact issue cannot be resolved as a matter
of law, we must rely on the:facts alleged to us by the governmental body requesting our
opinion, or upon those facts that are discernible from the documents submitted for our
inspection. Id. Therefore, based on the board’s representations that it received the request
on September 21, 2009, we conclude that the board’s request for this ruling was timely
submitted in compliance with section 552.301 of the Government Code. Regardless of
whether the board met its procedural obligations or not, we note that the submitted
information is subject to section 552.101 of the Government code, which governs
information considered to be confidential by law. Thus, we must address the board’s claims
under section 552.101.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This exception encompasses information other statutes make confidential,
such as section 301.466 of the Occupations Code, which provides:

- (2) A complaint and investigation concerning a nurse under this subchapter
and all information and material compiled by the board in connection with
the complaint and investigation are:

(1) confidential and not subject to disclosure under Chapter 552,
Government Code; and
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(2) not subject to disclosure, discovery, subpoena,‘ or other means of
legal compulsion for release to anyone other than the board or board
employee or agent involved in license holder discipline.

(b) Notwithstanding Subsection (a), information regarding a complaint and
an investigation may be disclosed to:

(1) aperson involved with the board in a disciplinary action against
the nurse;

(2) anursing licensing or disciplinary board in another jurisdiction;

(3) a peer assistance ‘program approved by the board under
Chapter 467, Health and Safety Code;

(4) alaw enforcement agency; or

(5) a person engaged in bona fide research, if all information
identifying a specific individual has been deleted.

~ (¢) The filing of formal charges against a nurse by the board, the nature of
those charges, disciplinary proceedings of the board, and final disciplinary
actions, including warnings and reprimands, by the board are not confidential
and are subject to disclosure in accordance with Chapter 552, Government
Code. ‘

Occ. Code § 301.466. You state that the submitted information was compiled by the board
in connection with the board’s investigations of original complaints against the named
individuals at issue. Based on your representations and our review, we agree that the
submitted information is confidential under section 301.466(a). We find that the requestor
is not entitled to receive this information under section 301.466(b) and that the information
at issue does not fall under section 301.466(c). Therefore, we conclude the board must
‘withhold the submitted information under section 552.101 of the Government Code in
conjunction with section 301.466(a)(1) of the Occupations Code. As our ruling is
dispositive, we need not address your remaining arguments against disclosure.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
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or call the Office of the Attorney General’s Open Government Hotline, toll free, at (877)
673-6839. Questions concerning the allowable charges for providing public information
under the Act must be directed to the Cost Rules Administrator of the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

Assistant Attorney General
Open Records Division

ACL/sdk
Ref: ID# 363287
Enc. Submitted documents

¢: - Requestor
(w/o enclosures)




