GREG ABBOTT

December 4, 2009

Mr. Joe Hegar

City Attorney for the City of Katy
P.O.Box 35

Katy, Texas 77492-0035

OR2009-17208

Dear Mr. Hegar:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act™), chapter 552 of the Government Code. Your request was
assigned ID# 363259. ’

The City of Katy (the “city”), which you represent, received a request for the personal
statement and other documents provided with the application for employment by three named
police officers. You claim that portions of the submitted information are excepted from
“disclosure under sections 552.102, 552.117, and 552.1175 of the Government Code. We
have considered the exceptions you claim and reviewed the submitted information.

Initially, we must address the city’s obligations under section 552.301 of the Government
Code, which prescribes the procedures that a govetnmental body must follow in asking this
office to decide whether requested information is excepted from public disclosure. Under
section 552.301(e), a governmental body is required to submit to this office within fifteen
business days of receiving an open records request (1) written comments stating the reasons
why the stated exceptions apply that would allow the information to be withheld, (2) a copy
of the written request for information, (3) a signed statement or sufficient evidence showing
the date the governmental body received the written request, and (4) a copy of the specific
information requested or representative samples, labeled to indicate which exceptions apply
to which parts of the documents. See Gov’t Code § 552.301(e). In this instance, the city did
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not- submit written comments stating why the stated exceptions apply to the submitted
information. Consequently, we find the city failed to comply with the procedural
~ requirements of section 552.301.

Pursuant to section 552.302 of the Government Code, a governmental body’s failure to
comply with the procedural requirements of section 552.301 results in the legal presumption
that the requested information is public and must be released unless the governmental body
demonstrates a compelling reason to withhold the information from disclosure. See id.
§ 552.302; City of Dallas v. Abbott, 279 S.W.3d 806, 811 (Tex. App.—Amarillo 2007, pet.
granted); Simmons v. Kuzmich, 166 S.W.3d 342,350 (Tex. App.—Fort Worth 2005, no pet.);
Hancock v. State Bd. of Ins., 797 S.W.2d 379, 381 (Tex. App.—Austin 1990, no writ); see
also Open Records Decision No. 630 (1994). A compelling reason exists when third-party
interests are at stake or when information is confidential under other law. See Open Records
Decision Nos. 630 at 3,325 at 2 (1982). As sections 552.102, 552.117 and 552.1175 ofthe
- Government Code can provide compelling reasons that overcome the presumption of
openness, we will consider these exceptions.

You claim that portions of the submitted information are confidential pursuant to
section 552.102 of the Government Code. Section 552.102(a) excepts from disclosure
“information in a personnel file, the disclosure of which would constitute a clearly
unwarranted invasion of personal privacy.” Gov’t Code § 552.102. In Hubert v. Harte-
Hanks Texas Newspapers, 652 S.W.2d 546 (Tex. App.—Austin 1983, writ ref’d n.r.e.), the
court ruled that the test to be applied to information claimed to be protected under
section 552.102(a) is the same as the test formulated by the Texas Supreme Court in
Industrial Foundation v. Texas Industrial Accident Board, 540 S.W.2d 668 (Tex. 1976) for
information claimed to be protected under the doctrine of common-law privacy as
incorporated by section 552.101 of the Government Code. For information to be protected
from public disclosure by the common-law right of privacy under section 552.101, the
information must meet the criteria set out in Industrial Foundation. In Industrial
Foundation, the Texas Supreme Court stated that information is excepted from disclosure
if (1) the information contains highly intimate or embarrassing facts, the release of which
would be highly objectionable to a reasonable person, and (2) the information is not of
legitimate concern to the public. Id. at 685.  To demonstrate the applicability of
common-law privacy, both prongs of this test must be demonstrated. See id. at 681-82.

The type of information considered intimate and embarrassing by the Texas Supreme Court
in Industrial Foundation included information relating to sexual assault, pregnancy, mental
or physical abuse in the workplace, illegitimate children, psychiatric treatment of mental
disorders, attempted suicide, and injuries to sexual organs. See id. at 683. This office has
found that the following types of information are excepted from required public disclosure
under common-law privacy: some kinds of medical information or information indicating
disabilities or specific illnesses, see Open Records Decision Nos. 470 (1987) (illness from
severe emotional and job-related stress), 455 (1987) (prescription drugs, illnesses, operations,




Mr. Joe Hegar - Page 3

and physical handicaps). Furthermore, this office has found that personal financial
information not relating to a financial transaction between an individual and a governmental
body is excepted from required public disclosure under common-law privacy. See Open
Records Decision No. 545 (1990) (deferred compensation information, participation in
voluntary investment program, election of optional insurance coverage, mortgage payments,
assets, bills, and credit history). We note, however, that generally the public has a legitimate
interest in information that relates to public employment and public employees. See Open
Records Decisions Nos. 562 at 10 (1990) (personnel file information does not-involve most
intimate aspects of human affairs, but in fact touches on matters of legitimate public
concern); 542 (1990); 470 at 4 (public has legitimate interest in job qualifications and
performance of public employees); 423 at 2 (1984) (scope of public employee privacy. is
narrow). Upon review, we find the information we have marked is intimate or embarrassing
and not of legitimate public concern. Thus, the city must withhold the information we have
marked under section 552.102 of the Government Code.

The city has marked information pertaining to the three city police officers under
section 552.117. Section 552.117(a)(2) of the Government Code excepts from public
disclosure a peace officer’s home address and telephone number, social security number, and
family member information regardless of whether the peace officer made an election under
section under section 552.024 of the Government Code.! See Gov’t Code § 552.117(a)(2).
We note that section 552.117 also encompasses personal cellular telephone numbers,
provided that the cellular telephone service is not paid for by a governmental body. See Open
Records Decision No. 506 at 5-6 (1988) (section 552.117 not applicable to cellular mobile
phone numbers paid for by governmental body and intended for official use). The protection
afforded by section 552.117, however, does not extend to information relating to a deceased
family member. Cf Attorney General Opinions JM-229, H-917 (1976) (stating court’s
opinion that Texas courts would follow the almost uniform rule of other jurisdictions that the
right of privacy lapses upon death); Open Records Decision No. 272 (1981). The city must
withhold the information we have marked under section 552.117(a)(2), including the marked
cellular telephone numbers provided that the officers at issue paid for the service with their
own funds. However, none of the remaining information at issue falls within the scope of
section 552.117 and it may not be withheld on this basis.

You also raise section 552.1175 for portions of the remaining information. Section 552.1175
provides in part: '

s

(a) This section applies only to:

(1) peace officers as defined by Article 2.12, Code of Criminal
Procedure;

ISection 552.1 17(a)(2) applies to a “peace officer” as defined by article 2.12 of the Code of Criminal
Procedure.
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(b) Information that relates to the home address, home telephone number, or
social security number of an individual to whom this section applies, or that
reveals whether the individual has family members is confidential and may
not be disclosed to the public under this chapter if the individual to whom the
information relates:

(1) chooses to restrict public access to the information; and

(2) notifies the governmental body of the individual’s choice on a
form provided by the governmental body, accompanied by evidence
of the individual’s status. '

Gov’t Code § 552.1175(a), (b). We have marked personal information of individuals who
were not employed by the city. If these individuals are still licensed peace officers and elect
to restrict access to their information in accordance with section 552.1175(b), the city must
withhold the marked information under section 552.1175 of the Government Code. If the
individuals are no longer licensed peace officers or if no election is made, the city may not
withhold those individuals’ personal information under section 552.1175.

We note the remaining information contains Texas motor vehicle record information subject
to section 552.130 of the Government Code.> This section excepts from disclosure
information that relates to a motor vehicle operator’s or driver’s license issued by an agency
" of this state. See Gov’t Code § 552.130(a)(1). Thus, the city must withhold the Texas
driver’s license numbers we have marked pursuant to section 552.130.

In summary, the city must withhold the information we have marked under section 552.102
of the Government Code. The city must withhold the information we have marked under
section 552.117(a)(2) of the Government Code. The city must withhold the information we
have marked urider section 552.1175 of the Government Code if the individuals concerned
are still licensed peace officers and have elected to restrict access to their information. The
city must withhold the information we have marked under section 552.130 of the
Government Code. The remaining information must be released.

This letter ruling is limited to the particular information at issue in this'request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and

2The Office of the Attorney General will raise a mandatory exception like section 552.130 on behalf
of a governmental body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481
(1987), 480 (1987), 470 (1987).
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responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free, at (888) 672-6787.

Sincerely,

[t (D rermann,
Pamela Wissemann

Assistant Attorney General

Open Records Division

PFW/ib

Ref: ID#363259.

Enc. Submitted documents

c: Requestor
(w/o enclosures)




