
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

December 14,2009

Ms. P. Armstrong
Assistant City Attol11ey
City of Dallas
1400 South Lamar, 6W
Dallas, Texas 75215

0R2009-17613

Dear Ms. Annstrong:

You ask whether certain information is subject to required public disclosure under the
Publie Infonnation Act (the"Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 364153 (Dallas Request No. 2009-7677).

The Dallas Police Department (the "department") received a request for a specified offense
repOli. You claim the submitted infom1ation is excepted from disclosure under section
552.101 of the Government Code. We have considered the exception you claim and
reviewed the submittedrepresentative sampk ofil1fQl}1lation. 1

Initially, we must address the depmiment's obligations under section 552.301 of the
Govemment Code, which prescribes the procedures that a govemmental body must follow
in asking this office to decide whether requested inforn1ation is excepted from public
disclosure. Pursuant to section 552.301(b), a govemmental body must ask for a decision
from this office and state the exceptions that apply within ten business days of receiving the
written request. See Gov't Code §552.301(a), (b). In this instance, the depalimentreceived
the request for information on September 22, 2009, but did not request a ruling from our
office until October 7,2009. Consequently, we find that the department failed to comply
with the procedural requirements of section 552.301.

IWe assume that the "representative sample" of records submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of information than that submitted to this
office.
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Pursuant to section 552.302 of the Government Code, a governmental body's failure to
comply with the procedural requirements ofsection 552.301 results in the legal presumption
that the requested information is public and must be released unless the governmental body
demonstrates a compelling reason to withhold the information from disclosure. See id.
§ 552.302; City ofDallas v. Abbott, 279 S.W.3d 806, 811 (Tex. App.-Amari11o 2007, pet.
granted); Simmons v. Kuzmich, 166 S.W.3d 342, 350 (Tex. App.-FortWOlih 2005, nopet.);
Hancock v. State Ed. a/Ins., 797 S.W.2d 379, 381 (Tex. App.-Austin 1990, no writ); see
also Open Records Decision No. 630 (1994), Open Records Decision No. 319 (1982). A
compelling reason exists when third-party interests are at stake or when information is
confidential under other law. See Open Records Decision No. 150 (1977). Because
section 552.1 01of the Govel11ment Code can provide a compelling reason to overcome the
presumption of opeimess, we will consider your arguments under this exception for the
submitted infol111ation.

Section 552.101 ofthe Government Code excypts from disclosure "information considered
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't
Code § 552.101. Section 552.101 encompasses section 261:201 ofthe Family Code, which
provides as follows:

(a) [T]he following information is confidential, is not subject to public. .

release under [the Act] and may be disclosed only for pUlvoses consistent
with this code and applicable federal or state law or under rules adopted by
an investigating agency:

(1) a repOliof alleged or suspected abuse or neglect made under this
chapter and the identity of the person making the repOli; and

(2) except as otherwise provided in this section, the files, repOlis,
records, communications, audiotapes, videotapes, and working papers
used or developed in an investigation under this chapter orin
providing setvices as a result of an investigation.

(k) Notwithstanding Subsection (a), an investigating agency, other than the
depaliment or the Texas Youth Commission, on request,shall provide to the
parent, managing conservator, or other legal representative ofa child who is
the subject of repOlied abuse or neglect, or to the child if the child is at
least 18 years of age, information concel11ing the repOlied abuse or neglect
that would otherwise be confidential under this section. The investigating
agency shall withhold information under this subsection if the parent,
managing conservator, or other legal representative of the child requesting
the infol111ation is alleged to have committed the abuse or neglect.
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(1) Before a child or a parent, managing conservator, or other legal
representative of a child may inspect or copy a record or file conceming the
child under Subsection (k), the custodian of the record or file must redact:

(1) any personally identifiable infonnation about a victim or witness
under 18 years of age unless that victim or witness is:

(A) the child who is the subject of the report; or

(B) another child of the parent, managing conservator, or
other legal representative requesting the information;

(2) any information that is excepted from required disclosure under
[the Act], or other law; and

(3) the identity of the person who made the report.

Fam. Code § 261.201(a), (k), (1). You state the submitted infOlmation was used or developed
in an investigation of child abuse. See id. §§ 261.001(1) (defining "abuse" for purposes of
chapter 261 of the Family Code), § 101.003(a) (defining "child" for purposes as person
under 18 years ofage who is not and has not been manied or who has not had the disabilities
ofminority removed for general purposes). Thus, we find the submitted report is generally
confidential under section 261.201 (a) of the Family Code. However, the requestor is the
parent of the child who is the subject ofthe report and is not alleged to have committed the
suspected abuse. As such, the department may not withhold the submitted information from
the requestor under section 261.20 l(a). Id §261.201(k). We note that section 261.201 (1)(3)
requires that before a parent may inspect such records, however, the identity ofthe reporting
patiy must be withheld. Id. § 261.201 (1)(3). Therefore, the identity of the repOliing patiy,
which we have marked, is confidential pursuant to section 261.201(1)(3) and must be
withheld under section 552.101 of the Government Code. Furthermore,
section 261.201 (1)(2) states that any information that is excepted from required disclosure
under the Act or other law may be withheld from disclosure. [d. § 261.201(1)(2).
Accordingly, we will address your argument under common-law privacy for the submitted
infonnation.

Section 552.101 of the Govenllnent Code also encompasses the doctrine of common-law
privacy. Common law privacy protects information if (1) the infornlation contains highly
intimate or embanassing facts, the publication of which would be highly objectionable to
a reasonable person, and (2) the information is not oflegitimate concern to the public. See
Industrial Found v. Texas Indus. Accident Bd, 540 S.W.2d 668, 685 (Tex. 1976). To
demonstrate the applicability of common-law privacy, both prongs of this test must be
demonstrated. See id. at 681-82. The type of infOlmation considered intimate and
embalTassing by the Texas Supreme COUli in Industrial Foundation included inf01111ation
relating to sexual assault, pregnancy, mental or physical abuse in the workplace,illegitimate
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children, psychiatric treatment ofmental disorders, attempted suicide, and injuries to sexual
organs. See id. Generally, infol111ation that either identifies or tends to identify a victim of
sexual assault or other sex-related offense must be withheld under common-law privacy.
Therefore, in this instance, the minor victim's identifying information would generally be
withheld under conmion-law privacy. We note, however, that as the parent of the minor
victim listed in the report, the requestor has a special right of access to the information at
issue that pertains to her child. See Gov't Code § 552.023(b) (govel11mental body may not
deny access to person to whom information relates or person 's authorized representative on
grounds that information is considered confidential by privacy principles). Accordingly,
information that pertains to the requestor's child may not be withheld from this requestor
under section 552.101 of the Govemment Code in conjunction with common-law privacy.

Common-law privacy also protects a compilation of an individual's criminal histOlY. A
compilation of an individual's criminal history is highly embarrassing info1111atio11, the
publication of which would be highly objectionable to a reasonable person. Cf U S. Dep 't
ofJustice v. Reporters Comm. for Freedom ofthe Press, 489 U.S. 749, 764 (1989) (finding
significant privacy interest in compilation of individual's criminal history by recognizing
distinction between public records found in courthouse files and local police stations and
compiled summary ofcriminal history i11fo1111ation). FUlihem10re, a compilation ofa private
citizen's criminal history is generally not of legitimate conce111 to the public. We have
marked the information in the incident report the department must withhold under
section 552.101 in conjunction with common-law privacy. However, we find that none of
the remaining infol111ation is intimate or embanassing and of no legitimate public interest..
Thus, the remaining information may not be withheld on the basis of common-law privacy.

In summary, the department must withhold the information we have marked under
section 552.101 of the Govemment Code in conjunction with section 261.201(1)(3) and
common-law privacy. The remaining infol1nation must be released. 2

This letter ruling is limited to the pariicular info1111ation at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This lUling triggers impOliant deadlines regarding the rights and responsibilities of the
govel11l11ental body and ofthe requestor. For more information conceming those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us!open/index_orl.php,

2We note the remaining information contains the arrestee's social security number. Section 552.147(b)
of the Government Code authorizes a governmental body to redact a living person's social security number
from public release without the necessity of requesting a decision fro)11 this office. See Gov't Code § 552,147.
Further, we note that because the requestor has a right of access to the information being released in this
instance, the depatiment must again seek a decision fi'om this office ifit receives another request for the same
information from a different requestor.
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or call the Office of the Attomey General's Open Gove111ment Hotline, toll free,
at (877) 673-6839. Questions conceming the allowable charges for providing public
infonnation under the Act must be directed to the Cost Rules Administrator ofthe Office of

the Attomey General, toll free, at (888) 672-6787.

Sincerely,

Pamela Wissemann
Assistant Att0111ey General
Open Records Division

PFW/eb

Ref: ID# 364153

Enc. Submitted documents

c: Requestor
(w/o enclosures)


