
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

December 18, 2009

Ms. S. McClellan
Assistant City Attorney
Criminal Law and Police Section
City ofDallas
1400 South Lamar
Dallas, Texas 75215 -

0R2009-17931

Dear Ms. McClellan:

You ask whether certain infornlation is subject to required public disclosure under the
Public1nfonnationAct (the "Act"), chapter 552 ofthe Government Code. Yourrequestwas
assigned ID# 364802 (DPD Req. No. 2009-8024).

The Dallas Police Department (the "department") received a request for the complete
incident report pertaining to a specified an"est of a named individual. You claim the
submitted incident reports are excepted from disclosure lmder section 552.101 of the
Government Code. We have considered the exception you claim andreviewed the submitted
infornlation.

Initially, you acknowledge, and we agree, the dep81iment failed to request a ruling within the
statutory time period presclibed by section 552.301(b) ofthe Govennnent Code. See Gov't
Code § 552.301(b). Pursuant to section 552.302 of the Govennnent Code, a govennnental
body's failure to comply with the requirements of section 552.301 results in the legal
presumption the requested infonnation is public and must be released, lmless the
govennnental body demonstrates a compelling reason to withhold the infornlation from
disclosure. See id. § 552.302; City of Dallas v. Abbott, 279 S.W.3d 806, 811 (Tex.
App.-Amarillo 2007, pet. gr811ted); Simmons v. Kuzmich, 166 S.W.3d 342, 350 (Tex.
App.-FOli WOlih 2005, no pet.); Hancock v. State Bd. ofIns., 797 S.W.2d 379, 381-82
(Tex. App.-Austin 1990, no writ) (govenmlental body must make compelling
demonstration to overcome presumption of opemless purSU811t to statutory predecessor to
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section 552.302); see also Open Records Decision No. 630 (1994). Generally, a compelling
reason to withhold infonnation exists where some other somce oflaw makes tJle infonnation
confidential or where third paliy interests are at stake. Open Records Decision No. 150 at 2
(1977). Because section 552.101 ofthe Govenunent Code can provide a compelling reason
to withhold infornlation, we will consider the applicabilityofthis exception to the submitted
infonnation.

Section 552.101 ofthe Govenunent Code excepts from disclosme "information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.'? Gov't
Code § 552.101. This section encompasses infonnation protected by other statutes, such as
section 261.201(a) of the Family Code, which provides:

(a) [T]he following information is confidential, is not subject to [required]
public release ..., and may be disclosed only for purposes consistent with
this code and applicable federal or state law or lUlder,mles adopted by an
investigating agency:

(1) a report of alleged or suspected abuse or neglect made under this
chapter and the identity of the person making the report; and

I - (2) except as otherwise provided in tllis section, the files, reports,
1---------~-------------------------:rec6rds:-c-6illi::iiUi1ications~auQio-Elpes,-vide6fii:Pes:an:a.w6rIGi1g-papers--------- ----------------------1

used or developed in an investigation under this chapter or in
providing services as a result of an investigation.

Falll. Code § 261.201(a). You state the submitted incident reports were used' or developed
in all investigation ofalleged child abuse. See id. § 261.001 (1)(E) (definition ofc1lild abuse
includes sexual assault or aggravated sexual assault lUlder Penal Code sections 22.011
and 22.021); see also id. § 101.003(a) (defining "cllild" for purposes ofthis section as person
lUlder 18 years ofage who is not and has not been man-ied or who has not had the disabilities
ofminorityremoved for general purposes). Based on your asseliions and our review, we find
the reports aloe generally confidential lUlder section 261.201 of the Family Code.
Section 261.201(a), however, also provides infonnation encompassed by subsection (a) may
be disclosed "for pmposes consistent with [the Falllily Code] and applicable federal or state
law." Id. § 261.201(a).

We note chapter 411 of the Government Code constitutes "applicable state law" in this
instance. Section 411.089(a) ofthe Govenunent Code provides "[a] criminal justice agency
is entitled to obtain :Ii'om the [Depaliment of Public Safety] any criminaillistory record
infonnation maintained by the [Depaliment ofPublic Safety] about a person." Gov't Code
§ 411.089(a). In addition, section 411.087(a) ofthe Govenunent Code provides in pertinent
pali:
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(a) [a] person, agency, department, political subdivision, or other entity that
is authorized by this subchapter to obtain :D.-om the [Department of Public
Safety] criminal histOly record infonnation maintained by the [Department
of Public Safety] that relates to another person is authorized to:

(2) obtain from any other criminal justice agency in this state criminal
history record infonnation maintained bythat criminaljustice agency
that relates· to that person.

IeZ. § 411.087(a)(2): "Criminal history record information" is defined as "infonnation
collected about a person by a criminaljustice agency that consists ofidentifiable descriptions
and notations of arrests, detentions, indictments, infonnations, and other fonnal criminal
charges and their dispositions." Ie!. § 411.082(2). Thus, the submitted information contains
"criminal history record infonnation." However, a criminal justice agency that receives
criminal history record information :D.-om another climinal justice agency pursuant to
section 411.087(a)(2) may only receive such infonnation for a criminal justice purpose. See
ie!. §§ 411.083(c), .087(b); see also Open Records Decision No. 655 (1997) (discussing
limitations onrelease ofcriminal historyrecord infOlmation). The requestor, in tl1is instance,
is a criminal investigator with the District Attomey's Office for the Eastem Judicial Circuit

~-.~- - --------~- ofGeorgia. -Tlius,Tfilierequesioi-representsaT'cifiiiiiiiil}usfice-iigeilcy;"11e-iEralitlioiizea:to----~---------· ._.~

obtain criminal 11istory record infonnation from the department pursuant to
section 411.087(a)(2) of the Govel11ment Code, but only for a criminal justice purpose and
for purposes consistent with the Family Code. See Gov't Code §§ 411.083(c), .087(a)(2);
see also Fam. Code § 261.201(a).

A "criminal justice agency" is defined in part as "a federal or state agency that is engaged in
the administration of criminal justice under a statute or executive order andthat allocates a
substantial portion of its alIDual budget to the admil1istration of criminal justice[.]" Gov't
Code § 411.082(3)(A). "Administration of criminal justice" has the mealling assigned to it
by aliicle 60.01 ofthe Code of Criminal Procedure. See ie!. § 411.082(1). Article 60.01 of
the Code of Criminal Procedure defines "administration of criminal justice" as the
"perfonnance of any of the following activities: detection, apprehension, pretrial release,
post-trial release, prosecution, adjudication, correctional supervision, or rehabilitation ofall
offender. The tenn includes criminal identification activities alld the collection, storage, alld
dissemination of criminal histOly record infol11lation." Code Crim. Proc. art. 60.01(1).

Although it appears the requestor is engaged in the administration of criminal justice, we
camlot determine whetherhe intends to use the submitted criminall1istOlyrecord infomlation
for a criminal justice purpose and for purposes consistent with the Family Code. Therefore,
if the depaliment detennines the requestor intends to use the submitted criminall1istOlY
record infolmation for a criminal justice purpose and for purposes consistent with the Family
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Code, we conclude the department must make available to the requestor information from
the submitted documents that shows the type of allegation made and whether there was an
atTest, infonnation, indictment, detention, conviction, or other f01111al chat'ges and their
dispositions. See Open Records Decision No. 451 (1986) (specific statutory right of access
provisions overcome general exceptions to disclosure lU1der the Act). In that instance, the
department must withhold the remainder ofthe information pursuant to section 552.101 of
the Government Code in conjlU1ction with section 261.201 ofthe Family Code. If, however,
the department detennines the requestor does not seek this inf01111ation for a criminaljustice
purpose and for purposes consistent with the Family Code, the department must withhold the
submitted infonnation in its entirety pursuant to section 552.101 ofthe Government Code
in conjunction with section 261.201 (a) ofthe Family Code.

This letter ruling is limited to the particular inf01111ation at issue in tIns request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
detennination regarding any other infonnation or any other circumstatlces.

This ruling triggers importatlt deadlines regarding the rights and responsibilities of the
goverIlI11ental body atld ofthe requestor. For more inf01111ation conce111ing those rights and

I

responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Att0111ey General's Open Gove111ment Hotline, toll free,

i at (877) 673-6839. Questions concerning the allowable charges for providing public
1-'- .. ~'--~-~~-~~-~--.-. ~.~ .._~-._~,,~-~ .. -...~-~.-~-----'--.~ •• -.__.--._~--~--------.~-~-~-....-.---~-- --~~-.~--~-----.~---~-.-----~ ._~--._.--_._.- .•--.. ---..- .---..--~--~-~--~--_.-.-

I information under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Att0111ey General, toll free, at (888) 672-6787.

Sincerely,

~~P.w~
Leah B. Wingerson
Assistant Att0111ey General
Open Records Division

LBW/dls

Ref: ID# 364802

Enc. Submitted documents

c: Requestor
.(w/o enclosures)


