ATTORNEY
GREG ABBOTT

December 18, 2009

Ms. Maria Miller

Public Information Officer

Dallas County Community College District
1601 South Lamar, Suite 208

Dallas, Texas 75215-1816

OR2009-17998

Dear Ms. Miller:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 364805.

The Dallas County Community College District (the “district”) received two requests from
the same requestor for all proposal responses, correspondence with bidders and bid
tabulations and scoring sheets associated with RFP number 11452: Emergency Notification
System. Although you take no position as to whether the submitted information is excepted
under the Act, you state that release of this information may implicate the proprietary
interests of third parties. Accordingly, you state, and provide documentation showing, you
have notified the interested third parties of the request for information and of their right to
submit arguments to this office as to why the submitted information should not be released
to the requestor.’ See Gov’t Code § 552.305(d); see also Open Records Decision No. 542
at 3 (1990) (statutory predecessor to section 552.305 permits governmental body to rely on
interested third party to raise and explain applicability of exception in the Act in certain

The interested third parties are Baker & Daniels L.L.P. (“Baker”); Austin Biometrics, L.L.C.
(“Austin”); Blackboard Connect, Inc. (“Blackboard”); Great Southwestern Fire and Safety (“Southwestern™);
Message Logix, Inc. (“Message”); MIS Sciences Corporation (“MIS”); Omnialert (“Omni®); MIR3, Inc.
(“MIR3"); Verizon Business (“Verizon”); USAMobility (“USA”), Twenty First Century Crisis
Communications, L.L.C. (“Twenty First”); Sktyel; Rave Wireless, Inc. (“Skytel”); 3n Global, Inc. (“3n”); and
FirstCall Network, Inc. (“FirstCall”). ‘
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circumstances). We have received comments from Twenty First. We have considered the
submitted arguments and reviewed the submitted information.

Initially, we note that the request at issue requests all proposal responses, correspondence
with bidders and bid tabulations and scoring sheets associated with RFP number 11452:
Emergency Notification System. You have only submitted bid proposals to this office for
review. To the extent any correspondence with bidders, bid tabulations, and scoring sheets
existed on the date the district received this request, we assume you have released it. If you
have not released any such records, you must do so at this time. See Gov’t Code
§§ 552.301(a),.302; see also Open Records Decision No. 664 (2000) (if governmental body
concludes that no exceptions apply to requested information, it must release information as
soon as possible).

Next, we note that an interested third party is allowed ten business days after the date of its
receipt of the governmental body’s notice under section 552.305(d) of the Government Code
to submit its reasons, if any, as to why requested information relating to it should be withheld
from disclosure. See Gov’t Code § 552.305(d)(2)(B). As of the date of this letter, we have
not received any arguments from Baker, Austin, Blackboard, Southwestern, Message, MIS,
Omni, MIR3, Verizon, USA, Skytel, 3n, or FirstCall. We, thus, have no basis for concluding
that any portion of the submitted information pertaining to these third parties constitutes
proprietary information, and the district may not withhold any portion of their information
on that basis. See id. § 552.110; Open Records Decision Nos. 661 at 5-6 (1999) (to prevent
disclosure of commertcial or financial information, party must show by specific factual
evidence, not conclusory or generalized allegations, that release of requested information
would cause that party substantial competitive harm), 552 at 5 (1990) (party must establish
prima facie case that information is trade secret), 542 at 3 (1990).

Twenty First dlaims that portions its submitted proposal are excepted from disclosure under
section 552.110-0f the Government Code. Section 552.110 protects the proprietary interests
of private parties with respect to two types of information: “[a] trade secret obtained from

- aperson and privileged or confidential by statute or judicial decision” and “commercial or

financial information for which it is demonstrated based on specific factual evidence that
.disclosure would cause substantial competitive harm to the person from whom the
information was obtained.” Gov’t Code § 552.110(a)-(b).

The Supreme Court of Texas has adopted the definition of a “trade secret” from section 757
of the Restatement of Torts, which holds a “trade secret” to be

any formula, pattern, device or compilation of information which isusedin -
one’s business, and which gives [one] an opportunity to obtain an advantage
over competitors who do not know or use it. It may be a formula for a
chemical compound, a process of manufacturing, treating or preserving
materials, a pattern for a machine or other device, or a list of customers. It
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‘ differs,frorri other secret information in a business . . . in that it is not simply
information as to single or ephemeral events in the conduct of the business,
as, for example, the amount or other terms of a secret bid for a contract or the
salary of certain employees . ... A trade secret is a process or device for
continuous use in the operation of the business. Generally it relates to the
production of goods, as, for example, a machine or formula for the
production of an article. It may, however, relate to the sale of goods or to
other operations in the business, such as a code for determining discounts,
rebates or other concessions in a price list or catalogue, or a list of specialized
customers, or a method of bookkeeping or other office management.

RESTATEMENT OF TORTS § 757 ecmt. b (1939); see also Hyde Corp. v. Huffines, 314
S.W.2d 763, 776 (Tex. 1958); Open Records Decision Nos. 255 (1980), 232 (1979), 217
(1978). In determining whether particular information constitutes a trade secret, this office
considers the Restatement’s definition of trade secret as well as the Restatement’s list of six
trade secret factors.” RESTATEMENT OF TORTS § 757 cmt. b (1939); see also ORD 232. This
office will accept a private person’s claim for exception as valid under section 552.110(a)
if the person establishes a prima facie case for the exception and no one submits an argument
that rebuts the claim as a matter of law. ORD 552. However, we cannot conclude that
section 552.110(a) is applicable unless it has been shown that the information meets the
definition of a trade secret and the necessary factors have been demonstrated to establish a
trade secret claim. Open Records Decision No. 402 (1983). We note that pricing
information pertaining to a particular contract is generally not a trade secret because it is
“simply information as to single or ephemeral events in the conduct of the business,” rather
than “aprocess or device for continuous use in the operation of the business.” RESTATEMENT
OF TORTS § 757 cmt. b (1939); see Huffines, 314 S.W.2d at 776; Open Records Decision
Nos. 319 at 3, 306 at 3.

Section 552.110(b) protects “[c]Jommercial or financial information for which it is
demonstrated based on specific factual evidence that disclosure would cause substantial
competitive harm to the person from whom the information was obtained[.]” Gov’t Code
§ 552.110(b). This exceptionto disclosure requires a specific factual or evidentiary showing,
not conclusory or generalized allegations, that substantial competitive injury would likely
result from release of the information at issue. Id.; see also ORD 661 at 5-6.

The following are the six factors that the Restatement gives as indicia of whether information
_ constitutes a trade secret: (1) the extent to which the information is known outside of the company; (2) the
extent to which it is known by employees and others involved in the company’s business; (3) the extent of
measures taken bythe company to guard the secrecy of the information; (4) the value of the information to the
company and its competitors; (5) the amount of effort or money expended by the company in developing the
information; (6) the ease or difficulty with which the information could be properly acquired or duplicated by
others. RESTATEMENT OF TORTS § 757 cmt. b (1939); see also Open Records Decision Nos. 319 at 2
(1982), 306 at 2 (1982), 255 at 2.
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Upon review of the submitted arguments and proposals, we conclude Twenty First has

- established a prima facie case that some of its client information, which we have marked,

constitutes tradé secret information. Therefore, the district must withhold the information
we have marked pursuant to section 552.110(a) of the Government Code. Wenote, however,
that Twenty First has published the identities of some of its clients on its website. Because -
Twenty First published this information, we cannot conclude that the identities of these
published clients qualify as trade secrets. Further, we conclude that Twenty First has failed
to demonstrate any portion of the remaining information constitutes a trade secret.
Accordingly, the district must only withhold the information we have marked pursuant to
section 552.110(a) of the Government Code. We determine that no portion of the remaining
information is excepted from disclosure under section 552.110(a) of the Government Code.

We also find that Twenty First has demonstrated that release of portions of its pricing

- information would result in substantial competitive harm. Accordingly, we have marked the

information that must be withheld under section 552.110(b).> However, upon review of the
remaining arguments, we find that Twenty First has failed to demonstrate that substantial
competitive harm would result from the release of any of the remaining information. See
ORD 661 at 5-6. Accordingly, we determine none of the remaining submitted information
may be withheld under section 552.110(b) of the Government Code.

We note that portions of the submitted information appear to be protected by copyright. A
custodian of public records must comply with the copyright law and is not required to furnish
copies of records that are copyrighted. Attorney General Opinion JM-672 (1987). A
governmental -body must allow inspection of copyrighted materials unless an exception
applies to the information. Id. If a member of the public wishes to make copies of
copyrighted materials, the person must do so unassisted by the governmental body. In
making copies, fthe member of the public assumes the duty of compliance with the copyright
law and the risk of a copyright infringement suit. See Open Records Decision No. 550

~ (1990). Thus; in releasing the submitted information, the district must comply with

apphcable copyr1ght law.

In summary, the district must withhold the client information we have marked under
section 552.110(a) of the Government Code. The district must withhold the pricing
information we: have marked under section 552.110(b) of the Government Code. The
remaining information must be released to the requestor, but any copyrighted information
may only be released in accordance with copyright law. "

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

3As our ruling is dispositive, we need not address your remaining argument against disclosure,
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This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http./www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of

the Attorney General, toll free, at (888) 672-6787.

Sincerely,

Nneka Kanu .
Assistant Attorney General
Open Records Division

NK/jb
Ref: ID# 364805
Enc. Submitféd documents

cc:  Requestor
(w/o enclosures)

Mr. Robert Bryan
RFP Administrator
750 Communications Parkway
Columbus, Ohio 43214
(w/o enclosures)

Ms. Tracy L. Whitman
Paralegal

Baker & Daniels L.L.P.-

600 East 96™ Street, Suite 600
Indianapolis, Indiana 46240
(w/o ericlosures)

Ms. Sherri Lyles

Austin Biometrics L.L.C.

900 R.R. 620 South C101-179
Lakeway, Texas 78734

(w/o enclosures)

Ms. Dana Aiken
Blackboard Connect Inc.
15301 Ventura Boulevard

- Building B, Suite 300

Sherman Oaks, California 91403
(w/o enclosures)
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Ms. Pamela Clymer Neves
Business Development Executive
310 West Commerce Street
Dallas, Texas 75208

(w/o enclosures)

Mr. T. Gregory Bender

Message Logix, Inc.

DBA K12 Alert

445 Hamilton Avenue, Suite 1102
White Plains, New York 10601
(w/o enclosures)

Mr. Ken Dixon

Executive Vice President
MIR3, Inc.

3398 Carmel Mountain Road
San Diego, California 92121
(w/o enclosures)

Ms. Catherine Larson

St. Account Manager
VerizonBusiness :
2400 North Glenville Road
Richardson, Texas 75080
(w/o_enclosures)

Mr. Tom Axbey

Chief Executive Officer

Rave Wireless, Inc.

141 West 28" Street, 9" Floor
New York, New York 10001
(w/o enclosures)

Mr. Ryan L. Trahan -

Project Manager

FirstCall Network, Inc.

5423 Galeria Drive

Baton Rouge, Louisiana 70816
~ (w/o enclosures)

- Mr. Jeff Willis

MIS Sciences Corporation
2550 Northlywood Way, Suite 404
Burbank, California 91505-5046

(w/o enclosures)

Mr. Ara H. Bagdasarian

President

Omnilert ‘

525-K East Market Street # 232404
Leesburg, Virgina 20176

(w/o enclosures)

Ms. Susan Elliot

District Sales Manager

USAMobility

3000 Technology Drive, Suite 400

Plano, Texas 75074 -
(w/o enclosures) '

Mr. Gerald L. Robertson
Twenty First Century

Crisis Communications, L.L.C.
750 Communications Parkway
Columbus, Ohio 43214

(w/o enclosures)

Mr. Eric Fife

Chief Operating Officer
Skytel

500 Clinton Center Drive
Clinton, Mississippi 39056
(w/o enclosures)

Mr. Scott Kramer

Account Executive

3n Global Inc.

505 North Brand Boulevard, Suite 700
Glendale, California 91203

(w/o enclosures)




