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Dear Mr. Reyna:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Govemment Code. Your request was
assigned ID# 364875 OORR 2009-4273.

The San Antonio Police Department (the "department") received a request for a specified
offense report. You claim that the requested infonnation is excepted from disclosure under
section 552.108 ofthe Govemment Code. We have considered the exception you claim and
reviewed the submitted information.

Initially, we must address the department's obligations under section 552.301 of the
Govemment Code, which pr~scribes the procedures that a govemmental body must follow
in asking this office to decide whether requested information is excepted from public
disclosure. Pursuant to section 552.301(b), a govenunental body must ask for a decision
ii'om this office and state the exceptions that apply within ten business days ofreceiving the
written request. Pursuant to section 552.301(e), a govenunenta1 body must submit to this
office within fifteen business days ofreceiving an open records request (1) general written
comments stating the reasons why the stated exceptions apply that would allow the
in:formation-tobewith11eld, (2) ~a copy-offhe wr.i.tteri-requestf6r information, (3rasigiled
statement or sufficient evidence showing the date the govemmental bodyreceived the written
request, and (4) a copy of the specific infonnation requested or representative samples,
labeled to indicate which exceptions apply to which parts ofthe documents. The depaliment
received the request for information 011 September 9, 2009. It did not, however, request a
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mling from this office until October 9, 2009. It also did not submit to this office the general
written comments stating the reasons why the stated exceptions apply, a copy ofthe written
request for information, or a copy ofthe requested information until October 9,2009. Thus,
the department failed to comply with the procedural requirements mandated by
section 552.301.

Pursuant to section 552.302 of the Government Code, a governmental body's failure to
comply with the procedural requirements ofsection 552.301 results in the legal presumption
that the requested infonnation is public and must be released unless the governmental body
demonstrates a compelling reason to withhold the information from disclosure. See id.
§ 552.302; City ofDallas v. Abbott, 279 S.W.3d 806,811 (Tex. App.-Amarillo 2007, pet.
granted); Simmons v. Kuzmich, 166 S.W.3d 342, 350 (Tex. App.-Fort Worth 2005, nopet.);
Hancockv. State Bd. ofIns. , 797 S.W.2d 379, 381 (Tex. App.-Austin 1990, no writ); see·
also Open Records Decision No. 630 (1994). A compelling reason exists when third-party
interests are at stake or when infonnation is confidential under other law.·· Open Records
Decision No. 150 (1977). Section 552.108 is a discretionary exception to disclosure that
protects a governmental body's interests and may be waived. See Open Records Decision
Nos. 663 at 5 (1999) (untimely request for decision resulted in waiver of discretionary
exceptions), 177 (1977) (statutorypredecessor to section 552.108 subject to waiver). Butsee
Open Records Decision No. 586 at 2-3 (1991) (claim of another governmental body
under statutory predecessor to section 552.108 can provide compelling reason for
non-disclosure). In failing to comply with section 552.301, the department has waived its
claim under section 552.108. Therefore, the department may not withhold any of the
submitted information under section 552.108.

Some of the submitted information is excepted under section 552.101 of the Government
Code, which excepts from disclosure "information considered to be confidential by law,
either constitutional, statutory, or by judicial decision."] This section encompasses the
doctrine of common-law privacy, which protects information that (1) contains highly
intimate or embarrassing facts the publication ofwhich would be highly objectionable to a
reasonable person and (2) is not of legitimate concem to the public. Indus. Found. v. Tex.
Indus. AccidentBd., 540 S.W.2d668, 685 (Tex. 1976). The types ofinformationconsidered
intimate and embarrassing by the Texas Supreme Court in Industrial Foundation included
infonnation relating to sexual assault; pregnancy, mental or physical abuse in the workplace,
illegitimate children, psychiatric treatment of mental disorders, attempted suicide, and

.injuries to sexual organs. Id. at 683. This office has found the following types of
information are excepted from required public disclosure under common-law privacy: some
kinds .ofmedical infonnation or information indicating disabilities or specific illnesses, see
Open Records Decision Nos. 470 (1987) (illness from severe emotional and job-related
stress), 455 (1987) (prescription dmgs, illnesses, operations, and physical handicaps);

ISection 552.101 can provide a compelling reason to overcome the presumption of openness in
section 552.302.
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personal financial information not relating to the financial transaction between an individual
and a govenunental body, see Open Records Decision Nos. 600 (1992), 545 (1990); and
identities of victims of sexual ilbuse, see Open Records Decision Nos. 440 (1986), 393
(1983), 339 (1982). We have marked the information that the department must withhold
under section 552.101 in conjunction with common-law privacy. The department must·
release the remaining information to the requestor.

This letter ruling is limited to the particular infonnation at issue in tIns request and limited
to the. facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. Eor more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orLphp,
or call the Office of the Attorney General's Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
infonnation under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney General, toll free, at (888) 672-6787.

Sincerely,

Jatt~
A~~~ttorney General
Open Records Division

JLC/cc

Ref: ID# 364875

Ene. Submitted documents

cc: Requestor
(w/o enclosures)
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