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ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

December 21, 2009

Mr. Randall P. Gunter
Fielder & Gunter
Attorney for City of Dayton
310 Main Street
Liberty, Texas 77575

OR2009-18068

Dear Mr. Gunter:

You ask whether certain infOlmation is subject to required public disclosure under the
Public InfOlmation Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 365336.

The City of Dayton(the "city"), which you represent, received a request for all documents
concerning a named former city employee's work history, including allegations of sexual
harassment and the identities of complainants, any other complaints against the employee,
and _any document the employee signed upon resignation. You state the city has released
some infonnation to the requestor. You also state that some of the requested information
does not exist. 1 You claim that the submitted information is excepted from disclosure under
sections 552.1 0land 552.117 ofthe Government Code. We have considered the exceptions
you claim and reviewed the submitted information.

Section 552.101 ofthe Government Code excepts from disclosure "information considered
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't
Code § 552.101. This exception encompasses infonnation other statutes make confidential.
The submitted documents in Exhibit E consist ofW-2 and W-4 fonus. This office has held
that section 6103(a) of title 26 of the United States Code renders tax return information

1 We note that the Act does not require a govermnental body to disclose information that did not exist
when the request for infonnation was received. Eeon. Opportunities Dev. Corp. v. Bustamante, 562
S.W.2d 266 (Tex. App.-San Antonio 1978, writ dism'd); Open Records Decision No. 452 at 3 (1986).
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confidential. Attomey General Opinion H-1274 (1978) (tax retums); Open Records Decision
No. 600 (1992) (W-4 fonns), 226 (1979) (W-2 fonns). Section 6103(b) defines the tenn
"return infonnation" as a taxpayer's "identity, the nature, source, or amount of income."
See 26 U.S.C. § 6103(b)(2)(A). Federal courts have construed the term "retum infonnation"
expansively to include any infonnation gathered by the Internal Revenue Service regarding
a taxpayer's liability under title 26 of the United States Code. See Mal/as v.. Kolak, 721 F.
Supp. 748, 754 (M:D.N.C. 1989), aff'd in part, 993 F.2d 1111 (4th Cir. 1993).
Consequently, the city must withhold the submitted W-2 and W-4 fonns in Exhibit E
pursuant to section 552.101 ofthe Govermnent Code in conjunction with section 61 03(a) of
title 26 of the United States Code.

We note that the submitted infonnation includes federal 1-9 forn1s. Section 552.101 also
encompasses section 1324a of title 8 of the United States Code, which provides that an
Employment Eligibility Verification Fonn 1-9 and "anyinfonnation contained in or appended
to such form, may not be used for purposes other than for enforcement of this chapter" and
for enforcement ofother federal statutes goveming crime and criminal investigations. See 8
U.S.c. § 1324a(b)(5); see also 8 C.F.R. § 274a.2(b)(4). Release ofthe fonns in this instance
would be "for purposes other than for enforcement" of the referenced federal statutes.
Accordingly, we conclude the submitted 1-9 forms in Exhibit C and Exhibit D, which we
have marked, are confidential pursuant to section 552.101 of the Govermnent Code in·
conjunction with section 1324a oftitle 8 ofthe United States Code and may only be released
in compliance with the federa1laws and regulations governing the employment verification
system?

Section 552.101 also encompasses the common-law right of privacy, which protects
infonnation ifit (1) contains highly intimate or embarrassing facts, the publication ofwhich
would be highly objectionable to a reasonable person, and (2) is not oflegitimate concem to
the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976).
The types ofinfonnation considered intimate and embarrassing by the Texas Supreme Court
in Industrial Foundation included infOlmation relating to sexual assault, pregnancy, mental
or physical abuse in the workplace, illegitimate children, psychiatric treatment of mental
disorders, attempted suicide, and injuries to sexual organs. Id. at 683. In addition, this office
has found some kinds of medical infOlmation or infonnation indicating disabilities or
specific illnesses is protected by common-law privacy. See Open Records Decision Nos. 470
(1987) (illness from severe emotional andjob-related stress), 455 (1987) (prescription drugs,
illnesses, operations, and physical handicaps).

2 We note this office recently issued Open Records Decision No. 684 (2009), a previous detennination
to all governmental bodies authorizing them to withhold ten categories ofinfonnation, including a Fonn1-9 and
attaclmlents under section 552.101 of the Government Code in conjunction with section 1324a oftitle 8 ofthe
United States Code, and W-2 and W-4 fonns under section 552.101 of the Government Code in conjunction
with section 6103(a) of title 26 of the United States Code, without the necessity of requesting an attorney
general decision.
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In Morales v. Ellen, 840 S.W.2d 519 (Tex. App.-EI Paso 1992, writ denied), the court
addressed the applicability of the common-law privacy doctrine to ·files of an investigation
of allegations of sexual harassment. The investigation files in Ellen contained individual
witness statements, an affidavit by the individual accused of the misconduct responding to
the allegations, and conclusions ofthe board ofinquiry that conducted the investigation. Id.
at 525. The court ordered the release of the affidavit ofthe person under investigation and
the conclusions of the board of inquity, stating that the public's interest was sufficiently
served by the disclosure ofsuch documents. Id. In concluding, the Ellen COUlt held that "the .
public did not possess a legitimate interest in the identities ofthe individual witnesses, nor
the details oftheir personal statements beyond what is contained in the documents that have
been ordered released." Id.

Thus, if there is an adequate summary ofan investigation ofalleged sexual harassment, the
investigation summary must be released under Ellen, but the identities of the victims and
witnesses of the alleged sexual harassment must be redacted, and their detailed statements
must be withheld from disclosure. See Open Records Decision Nos. 393 (1983), 339 (1982).
Ifno adequate summary ofthe investigation exists, then all ofthe information relating to the
investigation ordinarily must be released, with the exception of infonnation that would
identify the victims and witnesses.

You infonn us that the information in Exhibit F pertains to allegations ofsexual harassment.
Because there is no adequate summary ofthe investigation, any requested documents relating
to the sexual harassment investigation must be released, with the identities of victims and
witnesses redacted pursuant to section 552.1 Olin conjunction with common-law privacy and
the holding in Ellen. We note that supervisors are not witnesses for purposes ofEllen, and
thus, supervisors' identities may generally not be withheld. After reviewing the submitted
documents, we have marked the information in Exhibit F identifying victims and witnesses
of alleged sexual harassment that the city must withhold under section 552.101 of the
Govermnent Code in conjunction with common-law privacy.

Section 552.117 of the Government Code excepts from disclosure the home address and
telephone number, social security number, and family member information of a current or
fonner official or employee of a govermnental body who requests that theinfonnation be
kept confidential under section 552.024 of the Govermnent Code. Gov't Code
§ 552.117(a)(1). The submitted infOlmation contains personal infOlmation pertaining to a
deceased employee. Because the protection afforded by section 552.117 includes "current
or fonner" officials or employees, the protection does not lapse at death, except with regard
to the deceased's social security number. However, in this case, you have submitted
documentation in which the fOlmer ~ity employee consented to public release ofhis personal
infonnation. Therefore, the city may not withhold any portion ofthe submitted infonnation
under section 552.117 of the Government Code.
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In summary, the city must withhold the W-2 and W-4 fom1s in Exhibit E under
section 552.101 of the Govemment Code in conjunction with section 6103(a) oftitle 26 of
the United States Code. The city must withhold the 1-9 forms in Exhibit C and Exhibit D
under section 552.101 in conjunction with section 1324a oftitle 8 ofthe United States Code.
The city must withhold the information in Exhibit F we have marked that identifies victims
and witnesses of alleged sexual harassment under section 552.101 ofthe Govemment Code
in conjunction with common-law privacy. The remaining information must be released.3

This letter ruling is limited to the particular infonnation at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other informati~n or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
govermnental body and ofthe requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index or1.php,
or call the Office' of the Attomey General's Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
infonnation under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attomey General, toll free, at (888) 672··6787.

Sincerely,

Mack T. Harrison
Assistant Attorney General
Open Records Division

MTH/rl

Ref: ID# 365336

Ene. Submitted documents

c: Requestor
(w/o enclosures)

3 We l'iote the ihfonnation being released contains social security numbers. Section 552. 147(b) ofthe
Government Code authorizes a govenunental body to redact a living person's social security number from
public release without the necessity of requesting a decision from this office. See Gov't Code § 552.147(b).


