
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

December 30,2009

Mr. Ben Stool
Assistant District Att0111ey
Dallas COlUlty District Att0111ey
411 Elm Street, 5th Floor

.Dallas, Texas 75202-3384

0R2009-18415

Dear Mr. Stool:

You ask whether certain infonnation is subj ect to required public disclosure under the
Public Infonnation Act (the "Act"), chapter 552 ofthe Govemment Code. Your request was
assigned ID# 365831.

Dallas COlUlty (the "COlUlty") received a request for infonnation related to grievances filed
by deputies and employees, deputies and employees who have been disciplined, and time
sheets for a named employee during two specified weeks. 1 You state that the county will
release most ofthe requested inf01111ation upon receipt ofpayment from the requestor. You
claim that the submitted inf01111ation is excepted from disclosure lUlder section 552.101 of
the Govenllnent Code. We have considered the exception you claim· and reviewed the
submitted infonnation.

First, we must address the county's obligations lUlder the Act. Pursuant to
section 552.301(b) ofthe Govenllnent Code, a govermnental body must ask for the att0111ey
general's decision and state the exceptions that applywithin ten business days after receiving
therequest. See Gov't Code § 552.301(a), (b). Additionally, under section 552.301(e) ofthe .

lWe note the county sought and received clarification ofthe illfonuation requested. See Gov't Code
§ 552.222 (ifrequest for information is lmclear, governmental body may ask requestor to clarify request); see
also Open Records Decision No. 31 (1974) (when presented with broad requests for information rather than
for specific records, govel11mental body may advise requestor oftypes ofinfo1TI1ation available so that request
may be properly narrowed).
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Government Code, the govenllnental body is required to submit to tIns office witIlln fifteen
business days ofreceiving the request (1) general written comments stating the reasons why
the stated exceptions apply that would allow the inf01111ation to be withheld, (2) a copy ofthe
written request for information, (3) a signed statement or sufficient evidence showing the
date the governmental body received the written request, and (4) a copy of the specific
information requested or representative samples, labeled to indicate which exceptions apply
to which partsofthe documents. See id. § 552.301(e). The submitted infonnation reflects
that the request was received on September 23, 2009. However, you did not submit a request
for ruling to this office until October 21, 2009 and did not submit a copy of the requested
infonnation lmtil October 26,2009. Consequently, we find the county failed to complywith
the requirements of section 552.301. .

Pursuant to section 552.302 of the Govenmlent Code, a govenllnental body's failure to
submit to this office the infonnation required in section 552.301(e} results in the legal
presumption the infonnation is public and must be released. Information preslUned public
must be released unless a governmental body demonstrates a compelling reason to withhold
the information to overcome tIlls presunlption. See id. § 552.302; City of Dallas v.
Abbott, 279 S.W.3d 806~ 811 (Tex. App.-Amai·illo 2007, pet. granted); Sinunons v.
Kuzmich,166 S.W.3d342, 350 (Tex. App.-FortWOlih2005, no pet.); Hancockv. StateBd.
ofIlis., 797 S.W.2d 379, 381 (Tex. App.-Austin 1990, no writ); .see also Open Records
Decision No. 630 (1994). Normally, a compelling reason to withhold infonnation exists
where some other source of law makes the information confidential or where an exception
designed to protect the interest of a tlnrd party is applicable. See Open Records Decision
No. 150 at 2 (1977). You claim tllat pOliions ofthe submitted infonnation are confidential
lUlder section 552.101. We note some ofthe submitted information maybe excepted lUlder
sections 552.117 and552.136 ofthe GovenllnentCode? Because sections 552.101, 552.117,
and 552.136 can provide compelling reasons to overcome the presumption ofopelmess, we
will consider whether the submitted infonnation is excepted under these exceptions.

You claim portions of the submitted infonnation are excepted under section 552.101 ofthe
Govenllnent Code, which excepts from disclosure "infonnation considered to be confidential
by law, either constihltional, stahltory, or byjudicial decision." Gov't Code § 552.101. TIns
section encompasses the doctrine of common-law privacy. Common-law privacy protects
information that (1) contains lnghly intimate or embanassing facts, the publication ofwhich
would be Inghly objectionable to a reasonable person, and (2) is not oflegiti~nate conce111 to
the public. See Indus. Found. v. Tex. Indus. AccidentBd., 540 S.W.2d 668,685 (Tex. 1976).
To demonstrate the applicability of common-law privacy, both prongs of this test must be
demonstrated. See id. at 681-82. The types of inf01111ation considered intimate and
embanassing by the Texas Supreme Court in Industrial Foundation included infonnation

2The Office ofthe Att0111ey General will raise mandatory exceptions onbehalfofa gove111mentalbody,
but ordinarily will not raise other exceptions. Open Records Decision Nos. 481 (1987), 480 (1987), 470
(1987).
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relating to sexual assault, pregnancy, mental or physical abuse in the workplace, illegitimate
children, psychiatric treatment ofmental disorders, attempted suicide, and injuries to sexual
organs. See id. at 683. hlfonnation pertaining to the work conduct and job perfonnance of
public employees is subject to a legitimate public interest and therefore generally not
protected from disclosure llllder cOlmnon-law privacy. See OpenRecords DecisionNos. 470
(1987) (public employee's job perfonnance does not generally constitute employee's private
affairs), 455 (1987) (public employee's job perfonnance or abilities genei"ally not protected
by privacy), 444 (1986) (public has legitimate interest in knowing reasons for dismissal,
demotion, promotion, or resignation ofpublic employee), 423 at 2 (1984) (scope ofpublic
employee privacy is narrow).

In Morales v. Ellen, 840 S.W.2d 519 (Tex. App.-El Paso 1992, writ denied), the comi
addressed the applicability ofthe cOlmnon-law privacy doctrine to files of all'investigati~n
of allegations of sexual harassment. The investigation files in Ellen contained individual
witness statements, all affidavit by the individual accused ofthe misconduct responding to
the allegations, and conclusions of the board of inquiry that conducted the investigation.
Ellen, 840 S.W.2d at 525. The comi ordered the release ofthe affidavit ofthe personllllder
investigation. and the conclusions ofthe board ofinquiry, stating that the public's interest was
sufficiently served by the disclosme ofsuch docmnents. Id. hI concluding, the Ellen comi
held that "the public did not possess a legitimate interest in the identities of the individual
witnesses, nor the details of their personal statements beyond what is contained in the
docmnents that have been ordered released." Id.

When there is an adequate smmnmy ofa sexual hm"assment investigation, the smnmatymust
be released along with the statement of the accused, but the identities of the victims and
witnesses mustbe redacted and their detailed statements withheld fh:nn disclosure. However,
when no adequate summary exists, detailed statements regarding the allegations must be
released, but the identities of witnesses and victims must still be redacted from the
statements. In either case, the identity ofthe individual accused ofsexual harassment is not
protected from public disclosure. Common-law privacy does not protect information about
a public employee's alleged misconduct on the job or complaints made about a public
employee's job perfOlmance. See Open Records Decision Nos. 438 (1986), 405 (1983),230
(1979), 219 (1978).

Upon review of the information at issue, we find that it does not contain an adequate
smmnmy ofthe sexual harassment investigation. Because there is no adequate smnmmy of
the investigation, the information pertaining to the sexual harassment investigation must
generally be released. However, the infonnation contains the identity of the alleged sexual
hm"assment victim. Accordingly, we conclude the cOllllty must withhold the infonnation we
have marked pursuant to section 552.101 ofthe Government Code in conjllllction with the
common-law right to privacy mId the holding in Ellen. However, you have failed to
demonstrate any pOliion of the reJ;l1aining infonnation is intimate or embarrassing mId not
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of legitimate public interest. Accordingly, none of the remaining information may be
withheld tmder section 552.101 in conjtmction with common-law privacy.

Section 552.1 17(a)(2) of the Govel11ment Code excepts from disclosure the current and
former home addresses and telephone numbers, social securitynumbers, and family member
infol111ation regarding a peace officer regardless of whether the officer elected under
section 552.024 or 552.1175 ofthe Govel11ment Code to keep such information confidential.3

Gov't Code § 552.117(a)(2). We note that section 552.117 encompasses a personal cellular
telephone number, provided that a govenllnental body does not pay for the cellular telephone.
service. See Open Records Decision No. 506 at 5-6 (1988) (section 552.117 not applicable
to cellular telephone numbers paid for by govel11mental bodyand intended for official use).
In this instance, the information at issue concel11S an individual who is no longer employed
by the county. Nevertheless, if the f0l111er employee is'cunently a peace officer as defined
by article 2.12, then the countymust withhold the cellular telephone numberwe have marked
pursuant to section 552.117(a)(2) ofthe Govenllnent Code ifthe officer atissue paid for the
service with personal funds.

If the fonner employee was not or is no .longer a peace officer, then the county may be
required to withhold the personal infonnation at issue tmder section 552.117(a)(1).

. Section 552.117(a)(1) excepts from disclosure the home address and telephone number,
social security number, and family member infonnation of a ctment or fonner employee of
a govennnental body who requests that this infonnation be kept confidential lmder
sectiOl:l 552.024. Whether a particular item of information is protected by
section 552.117(a)(1) must be detennined at the time ofthe govennnental body's receipt of
the request for the information. See Open Records Decision No. 530 at 5 (1989). Thus,
information may only be withheld under section 552.117(a)(1) on behalf of a CUlTent or
former employee who made a request for confidentiality under section 552.024 prior to the
date ofthe govel111l1ental body's receipt ofthe request for the infOlmation. fuformation may
not be withheld under section 552.117(a)(1) on behalfofa cunent or fonner employee who
did not timely request tmder section 552.024 that the infOlmation be kept confidential.
Therefore, the county must withhold the infonnation we have marked under
section 552.117(a)(1) to the extent that the fOlmer employee timely requested confidentiality
for that infOlmation under section 552.024. However, the cotmty must only withhold the
cellular telephone number we have marked ifthe individual at issue paid for the service with
his own funds.

Section 552.136 ofthe Govenlll1ent Code states that "[n]otwithstanding any other provision
of tIns chapter, a credit card, debit card, charge card, or access device number that is
collected, assembled, or maintained by or for a govel111l1ental body is cOl).fidential." Gov't
Code § 552.136(b); see also id. § 552.136 (a) (defilntion of"access.device number" includes

3"Peace officer" is defmed by Article 2.12 of the Texas Code of Crilninal Procedure.
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account numbers). Accordingly, the comIty must withhold the accolUlt number we have
marked under section 552.136 ofthe Govenllnent Code.

In smnmmy, the county must withhold the infonnation we have _marked under
section 552.101 of the Government Code in conjlUlction with c01111non-law privacy. The
COlUIty must withhold the infonnation we have marked pursuant to section 552.117(a)(2) of
the Govenllnent Code, provided that the fonner employee was mId is currently a peace
officer. Otherwise, the comIty must withhold the infonnation we have marked lUlder
section 552.117(a)(1) ofthe Govenllnent Code to the extent that the f01mer employee timely
requested confidentiality for that infonnation lUlder section 552.024. However, the county
maywithhold themarkedcellulartelephonenumberlUlder section552.117 onlyifthe COlUlty
did not pay for the cellular service. The county must also withhold the account number we
have marked under $ection 552.136 ofthe Govenllnent Code. The remaining inf01mation
must be released.

This letter ruling is limited to the particulm' infonnation at issue in this request and limited
to the facts as presented to us; therefore, tIns ruling must not be relied upon as a previous
detennination regarding any other infonnation or any other circmnstmIces.

TIns ruling triggers important deadlines regarding the rights mId responsibilities of the
govenllnental body and ofthe requestor. For more infonnation concennng those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attomey General's Open Govemment Hotline, toll free,
at (877) 673-6839. Questions conceming the allowable chm'ges for providing public
infonnation lUlder the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attomey General, toll free, at (888) 672-6787.

Sincerely,

~itJL
Tmnara Wilcox
Assistant Attomey General
Open Records Division

TW/dls

Ref: ID# 365831

Enc. Submitted documents

c: Requestor
(w/o enclosures)


