
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

December 31,2009

Ms. Judith S. Rawls
Police Administrative Legal Counsel
City ofBeaumont
P. O. Box 3827
Beaumont, Texas 77704-3827

0R2009-18457

Dear Ms. Rawls:

You ask whether certain infOl1TIation is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Govenunent Code. Your request was
assigned ID# 365901 (City ofBeaumont OR 10-23).

The City ofBeaumont (the "city") received a request for (1) a list of all city police officers
who have been terminated since January 1, 2007; (2) the names of all police officers who
have been subject of complaints to Intel11al Affairs; and (3) all docmnents relating to those
complaints. You state some of the requested infonnation will be released. You claim the
submittedinformationisexcepted fi.-om disclosure under sections 552.101, 552.102, 552.103,
and 552.108 of the Govenllnent Code. You also state you have notified CLEAT of the
request. See Gov't Code § 552.304 (interested party may submit comments stating why
infonnation should or should not be released) . We have considered the exceptions you claim
and reviewed the submitted representative sample of infol111ation. 1

Section 552.101 ofthe Govel11l11ent Code excepts from disclosure "infonnation considered
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't
Code § 552.101. TIns section encompasses section 143.089 ofthe Local Govel11l11ent Code.
Section 143.089 contemplates two different types ofpers0l111el files: a police officer's civil
service file that the civil service director is required to maintain, and an ilitel11al file that the
police department may maintain for its own use. Local Gov't Code § 143.089(a), (g). The
police officer's civil service file must contain specific items, including cOlmnendations,

lWe assume the representative sample ofrecords submitted to this office is tmly representative ofthe
requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the
extent those records contain substantially different types of information than that submitted to this office.
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peliodic evaluations by the officer's supervisor, and documents from the employing
department relating to any misconduct in which the depaliment took disciplinaly action
against the officer lUlder chapter 143 of the Local Government Code.2 See id.
§ 143.089(a)(1)-(2). In cases in which a police department investigates an officer's
misconduct and takes disciplinaly action against an officer, it is required by
section 143.089(a)(2) to place all investigatory records relating to the investigation and
disciplinary action, including background documents such as complaints, witness statements,
and documents oflike natme from individuals who were not in a supervisOly capacity, in the
police officer's civil service file maintained lUlder section 143.089(a). Abbott v. City of
Corpus Christi, 109 S.W.3d 113, 122 (Tex. App.-Austin 2003, no pet.). All investigatory
materials in a case resulting in disciplinary action al'e "from the employing department" when
they are held by or in possession ofthe department because of its investigation into a police
officer's misconduct, and the depaliment must forwal'd them to the civil service conunission
for placement in the civil service personnel file. IeZ. Such records are subject to release
under chapter 552 of the Govenunent Code. See Local Gov't Code § 143.089(f); Open
Records Decision No. 562 at 6 (1990). However, a document relating to all officer's alleged
misconduct may not be placed in his civil service persollilel file if there is insufficient
evidence to sustain the charge ofmisconduct. Local Gov't Code § 143.089(b). hlformation
that reasonably relates to a police officer's employment relationship with the police
department and is maintained in a police depaliment's internal personnel file pmsuant to
section 143.089(g) is confidential and must not be released. City ofSan Antonio v. San
Antonio Express-News~ 47 S.W.3d 556 (Tex. App.-San Antonio 2000, pet. denied); City
of San Antonio v. Tex. Attorney Gen., 851 S.W.2d 946 (Tex. App.-Austin ·1993, writ
denied).

You state the city is a civil service city under chapter 143 of the ,Local Govenunent Code.
You assert Exhibit B. consists ofinformation maintained in the police department persoilllel
files of city police officers and pertains to internal investigations that did not result in
disciplinary action as defined by chapter 143. Based on yom representations, we agree
section 143.089(g) is applicable to Exhibit B. Thus, Exhibit B is confidential pmsuant to
section 143.089(g) of the Local Govenunent Code and must be withheld lUlder
section 552.101 of the Govenunent Code.3

Section 552.101 also encompasses section 1703.306 of the Occupations Code.
Section 1703.306 provides as follows:

(a) A polygraph eXalniner, trainee, or employee ofa polygraph eXalniner, or
a person for whom a polygraph examination is conducted or an employee of

2Chapter 143 prescribes the following types of disciplinaly actions: removal, suspension, demotion,
and lillcompensated duty: See Local Gov't Code §§ 143.051-.055.

3As our ruling is dispositive, we need not address your remaining arguments against disclosure oftllis
information.
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the person, may not disclose infonnation acquired from a polygraph
examination to another person other than:

(1) the examinee or "any other person specifically designated in
writing by the examinee;

(2) the person that requested the examination;

(3) a member, or the member's agent, ofa govennnental agency that'
licenses a polygraph examiner or supervises or controls a polygraph
examiner's activities;

(4) another polygraph examiner in private consultation; or

(5) any other person required by due process oflaw.

(b) The [Polygraph Examiners B]oard or any other govennnental agencythat
acquires infonnation from a polygraph examination under this section shall
maintain the confidentiality of the information.

(c) A polygraph examiner to whom infOlmation acquired from a polygraph
examination is disclosed under Subsection (a)(4) may not disclose the
information except as provided by this section.

Occ. Code § 1703.306. A portion of the remaining infonnation, which we have maJ.'ked,
consists ofinfonnation acquired from polygraph examinations subject to section 1703.306.
The requestor does not appear to fall into any of the categOlies of individuals who are
authorized to receive the polygraph information under section 1703.306(a). Accordingly,
you must withhold the marked polygraph infOlmation under section 552.101 in conjunction
with section 1703.306 of the Occupations Code.

Section 552.108(a)(1) ofthe Govenunent Code excepts from disclosure "[i]nfOlmatio1;1 held
by a law enforcement agency or prosecutor that deals with the detection, investigation, or
prosecution ofcrime ... if ... release ofthe infonnation would interfere with the detection,
investigation, or prosecution of crime[.]" Gov't Code § 552.108(a)(1). A govenllnental
body that claims an exception to disclosme lUlder section 552.108 must reasonably explain
how and why this exception is applicable to the information at issue. See id.
§ 552.301(e)(1)(A); Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977). You state submitted
report number 2008-023956 relates to a pending criminal investigation. Based on your
representation and om review, we conclude section 552.108(a)(1) is applicable to report
munber 2008-023956. See Houston Chronicle Publ 'g Co. v. City of Houston, 531
S.W.2d 177 (Tex. Civ. App.-Houston [14th Dist.] 1975), writ ref'd n.r.e. per curiam, 536
S.W.2d 559(Tex. 1976) (court delineates law enforcement interests that are present in active
cases).
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As you acknowledge,-section 552.108 does not except from disclosure "basic infonnation
about an arrested person, an arrest, or a crime." Gov't Code § 552.1 08(c). Basicinfonnation
refers to the infonnation held to be public in Houston Chronicle, and includes a detailed
description ofthe offense. See 531 S.W.2d at 186-87; Open Records DecisionNo. 127 at 3-4
(1976) (listing types ofinfonnation deemed public byHouston Chronicle). Therefore, with
the exception ofbasic infonnation, the citymaywithhold report number 2008-023956 under
section 552.108(a)(1) ofthe Govermnent Code.4

We noW address your argument under section 552.103 of the Govenunent Code for the
remaining portion ofExhibit C. Section 552.103 provides as follows:

(a) hlfonnation is excepted from [required public disclosure] if it is
infonnation relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person's office or employment, is or may be a paTty.

(c) Infonnation relating to litigation involving a governmental body or an
officer or employye of a governmental body is excepted from disclosure
under Subsection (a) onlyifthe litigation is pending or reasomibly anticipated
on the date that the requestor applies to the officer for public infonnation for
access to or duplication ofthe infonnation.

Gov't Code § 552.103(a), (c). The city has the burden of providing relevant facts and
documents to show that the section 552.103(a) exception is. applicable in a particular
situation. The test for meeting this burden is a showing that (1) litigation is pending or
reasonably anticipated on the date the govenuuental body received the request, and (2) the .
information at issue is related to that litigation. Univ. of Tex. Law Sch. v. Tex. Legal
Found., 958 S.W.2d 479,481 (Tex. App.-Austin 1997, no pet.); Heard v. Houston· Post
Co., 684 S.W.2d 210,212 (Tex. App.-·Houston [1st Dist.] 1984, writ refd n.r.e.); Open
Records Decision No. 551 at 4 (1990). The city must meet both prongs of this test for
infonnation to be excepted under 552.103(a).

You inf011TI us the infonnation at issue relates to disciplinary action taken against city police
officers. You also infonn us the officers have appealed the disciplinary action, and the
appeals are still pending. We note that municipal civil service appeals are govemed by
chapter 143 of the Local Govenunent Code. See Local Gov't Code
§§ 143.057, 143.127-.131. This office has detel1TIined such appeal proceedings constitute

4As om lUling is dispositive, we need not address yom remaining arguments against the disclosme of
this information.
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litigation for purposes of section 552.103. Cf Open Records Decision No. 588 (1991).
Thus, we agree litigation was pending on the date the city received the present request for
information. You also state the infonnation at issue is related to the pending litigation.
Based on your representations and our review, we conclude section 552.103 is generally
applicable to the remaining infonnation in Exhibit C.

We note, however, the officers at issue appear to have ah'eady seen or had access to some of
the infonnation at issue. The purpose ofsection 552.103 is to enable a govenunental body
to protect its position in litigation by forcing pmiies seeking infOlmation relating to the
litigation to obtain such infonnation through discovery procedures. See ORD 551 at 4-5.
Thus, when an opposing party has seen or had access to infonnation relating to pending
litigation, there is no interest in withholding that infonnation from public disclosure under
section 552.103. See Open Records Decision Nos. 349 (1982), 320 (1982). Consequently,
the infonnation the disciplined officers have seen or had access to maynot be withheld lUlder
section 552.103. Therefore, with the exception ofthe infonnationthe opposing parties have
seen or had access to, the city may withhold the remaining infonnation in Exhibit C lUlder
section 552.103 of the Government Code. We further note the applicability of
section 552.103 ends once the related litigation concludes. See Attomey General Opinion
MW-575 (1982); Open Records Decision No. 350 (1982). We will now address your
remaining argument for the infonnation the opposing parties have seen or had access to.

Section 552.102 of the Govemment Code excepts from disclosure "infonnation in a
persOlmel file, the disclosure ofwhich would constitute a clearly unwarranted invasion of
personal privacy." GOy't Code § 552.102(a). hlHubert v. Harte-Hanks Texas Newspapers,
the court ruled the test to be applied to infonnation claimed to be protected under
section 552.102is the same as the test formulated by the Texas Supreme Court in Industrial
Foundation v. Texas IndustrialAccidentBoard for infonnation claimed to be protected lUlder
the doctrine of common-law privacy as incorporated by section 552.101 of the Act. See
Hubert v. Harte-Hanks Tex. Newspapers, 652 S.W.2d 546, 550 (Tex. App.-Austin 1983,
writ refd n.r.e.) (citing Indus. Found. v. Texas Indus. Accident Bd., 540 S.W.2d 668,685

. (Tex. 1976). We will therefore consider the applicability of common-law privacy under
section 552.101 together with your claim regarding section 552.102(a).

Common-law privacy protects infonnation that is (1) highly intimate or embarrassing, such
that its release wouldbe highly objectionable to a reasonable person, and (2) not oflegitimate
concern to the public. See Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668,685
(Tex. 1976). To demonstrate the applicability of conunon-law privacy, both prongs ofthis
test must be satisfied. Id. at 681-82. This office has stated, in lllunerous decisions, that
information pertaining to the work conduct mld job perfonnmlce of public employees is
subject to a legitimate public interest and therefore generally not protected from disclosure
under common-law privacy. See Open Records Decision Nos. 470 (1987) (public
employee's job perfonnance does not generally constitute employee's private affairs), 455
(1987) (public employee's job perfonnance or abilities generally not protected by
privacy), 444 (1986) (public has legitimate interest in lmowing reasons for dismissal,
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demotion, promotion, or resignation ofpublic employee), 423 at 2 (1984) (scope ofpublic
employee privacy is narrow). In Open Records Decision No. 339 (1982), we concluded that
a sexual assault vict!m has a common-law privacy interest which prevents disclosure of
infonnation that would identify the victim. Therefore, the citymust withhold the identifying
infonnation of a sexual assault victim, which we have marked, under section 552.101 in
conjtmction with common-law privacy. However, as the remaining infonnation deals with
the work conduct ofpublic employees, we find this infonnation is of legitimate concem to
the public. Accordingly, none of the remaining infonnation may be withheld tmder
section 552.102 of the Govenllnent Code.

In SUll1lnary, the city must withhold Exhibit B tmder section 552.101 of the Govenllnent
Code in conjunction with section 143.089(g) oftheLocal Govemment Code. The city must
also withhold the marked polygraph infonnation under section 552.101 in conjtmction with
section 1703.306 ofthe Occupations Code. With the exception ofbasic infonnation, the city
may withhold repOli number 2008-023956 tmder section 552.1 08(a)(1) of the Govemment
Code. With the exception ofthe infOlmation the opposing parties has seen or had access to,
the city may withhold the remaining infomlation in Exhibit C under section 552.103 ofthe
Govemment Code. In releasing the infonnation the opposing parties have had access to, the
city must withhold the infonnation we marked tmder section 552.101 in conjunction with
conllnon-1aw privacy.

This letter ruling is limited to the particular infonnation at issue in this request and limited
to the facts as presented to us; therefore, tIns ruling must not be relied upon as a previous
detennination regarding any other infonnation or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
govemmental body and ofthe requestor. For more infOlmation concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attomey General's Open Govennnent Hotline, toll free,
at (877) 673-6839. Questions conceming the allowable charges for providing public
infonnation under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attomey General, toll free, at (888) 672-6787.

Sincerely,

Matt Entsminger .
Assistant Attomey General
Open Records Division

MRE/dls



Ms. Judith S. Rawls - Page 7

Ref: ID# 365901

Enc. Submitted documents

c: Requestor
(w/o enclosures)


