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Ms. Teresa J. Brown
Senior Open Records Assistant
Plano Police Depaliment
P.O. Box 860358
Plano, Texas 75086-0358

0R2010-00121

Dear Ms. Brown:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
as~igned ID# 366307.

The Plano Police Department (the "department") received a request for information relating
to a specified incident. You claim that the requested infonnation is excepted from disclosure
under sections.552.101 and 552.108 of the Government Code. We have considered the
exceptions you claim and reviewed the infonnation you submitted.

We first note that some ofthe infOlmation at issue was not submitted to this office within the
department's fifteen-business-day deadline under section 552.301 ofthe Government Code.
See Gov't Code § 552.301(a), (e). Thatinfornlationis therefore presumed to be public under
section 552.302 of the Govemment Code. See id. § 552.302; City ofDallas v. Abbott, 279
S.W.3d 806 (Tex. App.-Amal·illo 2007, pet. granted); Simmons v. Kuzmich, 166
S.W.3d 342 (Tex. App.-FOli WOlih 2005, no pet.); Hancock v. State Bd. of Ins., 797
S.W.2d 379, 381 (Tex. App.-Austin 1990, no writ). This statutory presumption Call
generally be overcome when iJ?formation is confidential by law or third-party interests al'e
at stake. See Open Records Decision Nos. 630 at 3 (1994),325 at 2 (1982). Although the
department raises section 552.108 of the GovenunentCode, that section is a discretionary
exception to disclosure that protects a govemmental body's interests and may be waived.
See Gov't Code § 552.007; Open Records Decision Nos. 665 at2 n.5 (2000) (discretionary
exceptions generally), 177 at 3 (1977) (statutory predecessor to Gov't Code § 552.108
subject to waiver). As such, the department's claim under section 552.108 does not provide
a compelling reason for non-disclosure under. section 552.302. You also raise
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section 552.101 ofthe Government Code, which can provide a compelling reason for non
disclosure. Accordingly, we will consider your claims under section 552.101 for the
infomlation that was not timely submitted. We also will consider your claims under
sections 552.101 and 552.108 for the rest ofthe submitted infonnation.

Section 552.101 ofthe Govemment Code excepts from disclosure "infonnation considered
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't
Code § 552.101. You raise section 552.101 in conjunction with section 261.201 of the
Family Code, which provides ill part:

(a) [T]he following infornlation is confidential, is not subject to public
release under [the Act] and may be disclosed only for purposes consistent
with this code and applicable federal or state law or under mles adopted by
an investigating agency:

(1) a report of alleged or suspected abuse or neglect made under this
chapter and the identity of the person making the report; and

(2) except as otherwise provided in this section, the files, repOlis,
records, commllnications, audiotapes, videotapes, and working papers
used or developed in 'an investigation under this chapter or in
providing services as a. result of an investigation.

(k) Notwithstanding Subsection (a), an investigating agency, other than the
department or the Texas Youth Commission, on request, shall provide to the
parent, managing conservator; or other legal representative of a child who is
the subject of reported abuse or neglect, or to the child if t1?-e child is at
least 18 years of age, infonnation conceming the reported abuse or neglect
that would otherwise be confidential under this section. The investigating
agency shall withhold infonnation under this subsection if the' parent,
managing conservator, or other legal representative ofthe child requesting the
infornlation is alleged to have committed the abuse or neglect.

.(1) Before a child or a parent, managing conservator, or other legal
representative of a child may inspect or copy a record or file concerning the
child under Subsection (k), the custodian of the record or file must redact: .

(1) any personally identifiable infonnation about a victim or witness
under 18 years of age unless that victim or witness is:

(A) the child who is the subject of the report;
or
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(B) another child ofthe parent, managing conservator,
or other legal representative requesting the
information;

(2) any information that is excepted from required disclosure under
[the Act], or other law; and

(3) the identity of the person who made the report.

Fam. Code § 261.201(a), (k)-(1). We find that the submitted information was used or
developed in an investigation of alleged or suspected child abuse under chapter 261 of the

. Family Code. See id. § 261.001(1)(E) (defining "abuse," for purposes ofFam. Code ch. 261,
as including offense of indecency with a child lmder Penal Code § 21.11). We therefore
conclude that the submitted information is generally confidentiallmder section 261.201 of
the Family Code. See Open Records Decision No. 440 at 2 (1986) (addressing predecess~r
statute).

ill this instance, however, the requestor is a parent ofthe child who is listed as the victim of
the alleged or suspected abuse. Moreover, the requestor is not alleged to have committed the
abuse. Therefore, the submitted infonnation may not be withheld from this requestor on the
basis of section 261.201(a). See Fam. Code § 261.201(k). Nevertheless,
section 261.201 (1)(2) provides that information subj ect to any other exception to disclosure
under the Act or otherlaw must be redacted. See id. § 261.201(1)(2). Accordingly, we will
address your claim lmder section 552.101 of the Government Code in conjunction with
section 58.007 of the Family Code.

Section 552.101 also encompasses section 58.007, which provides in part:

(c) Except as provided by Subsection (d), law enforcement records and files
concerning a child and infonnation stored, by electronic means or otherwise,
concerning the child fl.-om which a record or file could be generated may not
be disclosed to the public and shall be:

(1) ifmaintained on paper or microfilm, kept separate from adult files
and records;

(2) if maintained electronically in the same computer system as
records or files relating to adults, be accessible under controls that are
separate and distinct from controls to access electronic data
concerning adults; and

(3) maintained on a local basis only and not sent to a central state or
federal depository, except as provided by Subchapters B, D, and E.
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Id. § 58.007(c); see id. § 51.03(a)-(b) (defining "delinquent conduct" and "conductindicating
need for supervision" for purposes ofFam. Code tit. 3). Section 58.007(c) is applicable to
records of juvenile conduct that occUlTed on or after September 1, 1997. See Act of
June 2,1997, 75 th Leg., RS., ch. 1086, §§ 20, 55(a), 1997 Tex. Gen. Laws 4179, 4187, 4199;
Open Records Decision No. 644 (1996). The juvenile must have been at least 10 years old
and less than 17 years of age when the conduct occurred. See Fam. Code § 51.02(2)
(defining "child" for purposes ofFam. Code tit. 3). Section 58.007(c) is not applicable to
infonnation that relates to a juvenile as a complainant, victim, witness, or other involved
patiy and not as a suspect or offender. We find that the submitted infonnation is related to
a juvenile offense that occurred after September 1, 1997. We therefore conclude that the
department must withhold the submitted infonnation under section 552.101 of the
Govenunent Code in conjunction with section 58.007 ofthe Family Code.! As we are able
to make this detennination, we need not address your other arguments against disclosure.

This letter ruling is limited to the particular infonnation at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
detennination regarding any other infonnation or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
govel111nental body and ofthe requestor. For more infonnation conce111ing those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/openJindex orl.php,
or call the Office of the Att0111ey General's Open Gove1111l1ent Hotline, toll free:
at (877) 673-6839. Questions conce111ing the allowable charges for providing public
infonnation under the Act must be directed to the Cost Rules Administrator of the Office of
the Att0111ey General, toll free, at (888) 672-6787.

mes W. Morris, III
Assistant Att0111ey General
Open Records Division

JWM/cc

lWe note that a parent or legal representative ofa child who is the subject ofreported abuse or neglect
may have a right of access to certain abuse and neglect records maintained by the Texas Department ofFamily
and Protective Services ("DFPS"). Section 261.201(g) ofthe Family Code provides that DFPS, upon request
and subj ect to its own lUles, shall provide to the parent, managing conservator, or other legal representative of
a child who is the subject ofreported abuse or neglect information concen:ring the reported abuse or neglect that
would otherwise be confidential under this section if [DFPS] has edited the infonnation to protect the
confidentiality ofthe identity ofthe person who made the report and any other person whose life or safety may
be endangered by the disclosure. See Fam. Code § 261.201(g).
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Ref: ID# 366307

Ene:· Submitted infonnation

e: Requestor
(w/o enclosures)


