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Ms. Lillian Guillen Graham
Assistant City Attomey
City ofMesquite
P.O. Box 850137
Mesquite, Texas 75185-0137

0R2010-00124

Dear Ms. Graham:

You ask whether certaininformation is subject to required public disclosure under the
Public hlfonnation Act (the "Act"), chapter 552 ofthe Govennnent Code. Your request was
assigned ID# 366139.

The Mesquite Police Department (the "department") received a request for eight categories
of information pertaining to a specified incident involving the requestor's client and thTee
categories of information regarding the department's code of conduct. You state the
department has provided some ofthe requested infonnation to the requestor. You claim the
submitted toxicology repOli, audio recordings, and video recordings are excepted from
disclosure under sections 552.101 and 552.103 of the GovenU11ent Code. We have
considered the exceptions you claim and reviewed the submitted information.

Section 552.1 01 ofthe Gove111ment Code excepts from disclosure "infonnation considered
to be confidential by law, either constitutional, statutOly, or by judicial decision." Gov't
Code § 552.101. This exception encompasses infonnation other statutes make confidential.
You raise section 552.101 in conjtmction with section 143.089 of the Local Gove111ment
Code for the submitted infonnation. The City of Mesquite is a civil service city tmder
chapter 143 of the Local Govenunent Code. Section 143.089 provides for the existence of
two different types ofpersOlU1el files relating to apolice officer: one that must be maintained
as part of the officer's civil service file and another the police department may maintain for
its own inte111al use. See Local Gov't Code § 143.089(a), (g). The officer's civil service file
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must contain celiain specified items, including commendations, periodic evaluations by the
police officer's supervisor, alld docmnents relating to ally misconduct in which the
department took disciplinaly action against the officer lU1der chapter 143 of the Local
Government Code. Id. § 143.089(a)(1)-(2). Chapter 143 prescribes the following types of
disciplinary actions: removal, suspension, demotion, and uncompensated duty. Id.
§§ 143.051-.055. ill cases in which a police department investigates a police officer's
misconduct and takes disciplinary action against an officer, it is required by
section 143.089(a)(2) to place all investigatory records relating to the investigation and
disciplinary action, including backgrOlU1d doclU1lents such as complaints, witness statements,
alld docmnents oflike nature from individuals who were not in a supervisory capacity, in the
police officer's civil service file maintained lU1der section 143.089(a). See Abbott v. Corpus
Christi, 109 S.W.3d 113,122 (Tex. App.-Austin2003, no pet.). A11investigatmymaterials
in a case resulting in disciplinary action are "from the employing depaliment" when they are
held by or are in the possession ofthe depaliment because of its investigation into a police
officer's misconduct, alld the depaliment must forward them to the civil service commission
for placement in the civil service persOlmel file. Id. Such records may not be withheld lmder
section 552.101 of the Govemment Code in conjmlction with section 143.089 of the Local
Govemment Code. See Local Gov't Code § 143.089(f); Open Records Decision No. 562 at
6 (1990). However, information maintained in a police department's intemal file pursuant
to section 143.089(g) is confidential alld must not be released. City ofSan Antonio v. Tex.
Attorney Gen., 851 S.W.2d 946,949 (Tex. App.-Austin 1993, wlit deliied).

You claim the submitted' toxicology repmi, audio recordings, and video recordings are
confidential under section 143.089(g) because they are the type of records that would be
fOlU1d in all officer's persoilllel file maintained lU1der section 143.089(g). We note, however,
the requestor seeks specified law enforcement records regal'ding his client. ill this instance,
the submitted infonnation consists of law enforcement records that are maintained
independently of any police officer's personnel file. The department may not engraft the
confidentiality afforded to records lU1der section 143.089(g) to' other records that exist
independently of a police officer's depalimental file. Accordingly, you have failed to
demonstrate the.submitted infonnation is confidentiallU1der section 143.089 of the Local
Govemment Code, and it may not be withheld lU1der section 552.101 of the Govenlluent
Code.

You also claim the submitted infomlation is excepted fi'om disclosure under section 552.103
of the Govenilnent Code, which provides:

(a) hlfonnation is excepted from [required public disclosure] if it is
infonnation relating to litigation of a civil or criminal nature to which the
state or a political subdivision, is or may be a paliy or to which ali officer or
employee of the state or a political subdivision, as a consequence of the
person's office or employment, is or may be a pmiy.
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(c) fufonnation relating to litigation involving a governmental body or an
officer or employee of a govenmlental body is excepted from disclosure
under Subsection (a) onlyifthe litigation is pending orreasonably anticipated
on the date that the requestor applies to the officer for public infonnation for
access to or duplication of the infonnation.

Gov't Code § 552.103(a), (c). A govermllental body has the burden of providing relevant
facts and documents to show the section 552.103(a) exception is applicable in a pmiicular
situation. The test for meeting tins burden is a showing that (1) litigation was pending or
reasonably anticipated on the date the govennnental body received the request for
infonnation, and (2) the infonnation at issue is related to that litigation. Univ. o/Tex. Law
Sch. v. Tex. Legal Found., 958 S.W.2d 479,481 (Tex. App.-Austin1997, no pet.); Heard
v. Houston Post Co., 684 S.W.2d210, 212 (Tex. App.-Houston [1st Dist.] 1984, writrefd
n.r.e.); Open Records Decision No. 551 at 4 (1990). A governmental body must meet both
prongs of this test for infonnation to be excepted under section 552. 103(a).

To demonstrate litigation is reasonably anticipated, the govennnental body must fumish
concrete evidence that litigation involving a specific matter is realistically contemplated and
is more than mere conjecture. Open Records Decision No. 452 at 4 (1986). This office has
concluded a governmental body's receipt of a claim letter it represents to be in compliance
with the notice requirements ofthe Texas Tort Claims Act (the "TTCA"), chapter 101 ofthe
Civil Practice and Remedies Code, is sufficient to establish litigation is reasonably
anticipated. If that representation is not made, the receipt of the claim letter is a factor we
will consider in detennilnng, fl.-om the totality of the circumstances presented, whether the
govemmental body has established litigation is reasonably anticipated. See Open Records
Decision No. 638 at 4 (1996). Whether litigation is reasonably anticipated must be
detennined on a case-by-case basis. See ORD 452 at 4.

You state the depaliment received a notice ofclaim letter from all attomey representing the
individual at issue in the submitted infornlation. Although you do not represent tIns letter
complies with the requirements of the TTCA, you claim the depaliment reasonably
allticipates litigation based on tIns letter. We note, however, the letter was received by the
department after the depaliment received the request for infonnation. Furthennore, youhave
not provided any additional al'guments or explanation regal'ding why the depmiment
reasonably mlticipates litigation. Thus, you have failed to demonstrate the depmiment
reasonably anticipated litigation on the date the department received the request for
infonnation. Consequently, the submitted toxicology repOli, audio recordings, and video
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recordings may not be withheld under section 552.103 of the Government Code. As you
have claimed no other exceptions to disclosure, the submitted information must be released. 1

This letter ruling is limited to the paliicular infornlation at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
detennination regarding any other inf01111ation or any other circumstances.

This ruling triggers impOliant deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more infOlTIlation concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index or1.php,
or call the Office of the Att0111ey General's Open Government Hotline, toll free,
at (877) 673-6839. Questions conceming the allowable charges for providing public
infonnation tmder the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney General, toll free, at (888) 672-6787.

Sincerely,

?t~l3.w~
Leah B. Wingerson
Assistant Att0111ey General
Open Records Division

LBW/dis

Ref: ID# 366139

Enc. Submitted documents

c: Requestor
(w/o enclosures)

lWe note the information to be released contains the requestor's client's Texas license plate nllillber,
to which the requestor has a right ofaccess, and may include additional private infonnation of the requestor's
client, to which the requestor would have a right of access. See Gov't Code § 552.023(a) (person or person's
authorized representative has special right of access, beyond right of general public, to infonnation held by
gove111mental body that relates to person and is protected from public disclosure by laws intended to protect
person's privacy interests). Because this infOlmation is generally confidentialwith respect to the general public,
if the department receives another request for this palucular infOlmation from a different requestor, the
department shouHagain seek a: decision fl:om tins office.


