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Dear Mr. Yack:

You ask whether certain infonnation is subject to required public disclosure under the
Public Infonnation Act (the "Act"), chapter 552 ofthe Goven1l11ent Code. Your request was
assigned ID# 366244.

The Fort Bend COlillty District Attorney's Office (the "district attorney") received a request
for a copy of the district attorney's entire file regarding a specified offense. You state you
have released some of the requested infonnation to the requestor. You claim that the
submitted infonnation is excepted fi'om disclosure lillder sections 552.101, 552.108,
and 552.114 of the Govenunent Code. We have considered the exceptions you claim and
reviewed the submitted infonnation.

Initially, we note some of the submitted infoD11ation is subject to section 552.022 of the
Govenunent Code, whichprovides in peliinent part:

(a) Without limiting the amount or kind of infonnation that is public
infornlation lillder this chapter, the following categories of information are
public infonnation and not excepted from required disclosure under tIns
chapter lilliess they are expressly confidentiallillder other law:

(17) infOlmation that is also contained in a public comi record[.]

Gov't Code § 552.022(a)(17). The submitted infornlation includes comi-filed documents.
These doclilllents fall witlnn the purview ofsubsection 552.022(a)(17). The district attorney
may onlywithhold the infonnation subject to section 552.022 ifit is confidential under other
law. You claim .the infOlmation subject to section 552.022 is excepted under
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section 552.101. Because section 552.101 of the Government Code is "other law" for
purposes of section 552.022, we will address the applicability of tIns exception for the
infonnation subject to section 552.022.

Section 552.101 ofthe Government Code excepts from disclosme "infonnation considered
to be confidential by law; either constitutional, statutory, or by judicial decision." Gov'~

Code § 552.101. This section encompasses fonner section 51. 14(d) of the Family Code.
Prior to its repeal by the Seventy-foUlih Legislature, section 51. 14(d) of the Family Code
provided for the confidentiality of juvelnle law enforcement records. See Open Records
Decision No. 181 (1977) (concluding that fomier section 51.14(d) of the Family Code
excepts police reports which identify juvelnle suspects or ft.mnsh basis for their
identification). Law enforcement records pertaining to juvenile criminal conduct occurring
before January 1, 1996, are gove111ed by fonner section 51.14 ofthe Family Code, wInch was
continued in effect for that pUlJ)ose. 1 Section 51.14 applies to records ofa "clnld," which is
defined as a person who is ten years of age or older and under seventeen years of age. See
Fam. Code § 51.02(2). Fonner section 51.14 provided in relevant part as follows:

(d) Except as provided by Article 15.27, Code of Criminal Procedme, and
except for files and records relating to a charge for which a child is
transfelTed under Section 54.02 of this code to a criminal cOUli for
prosecution, the law-enforcement files and records are not open to public
inspection nor may their contents be disclosed to the public, but inspection
of the files and records is pe111litted by:

(1) a juvenile court having the child before it in any proceeding;

(2) an attomey for a party to the proceeding; and

(3) law-enforcement officers when necessary for the discharge of
their official duties.

Fam. Code § 51.14. Because the submitted infonnation pertains to juvmnle conduct that
occlm-ed prior to JanUalY 1, 1996, we conclude that it is gove111ed by section 51.14. In tIns
case, however, you state the defendant iisted in the submitted infonnation was celiified and
prosecuted as an adult and transfelTed lUlder section 54.02 ofthe Falnily Code to a criminal
court for prosecution. Because the juvenile defendant in the case was tried as all adult in
accordance with section 54.02 of the Falnily Code, the resulting criminal trial was not a
proceeding subject to the provisions of the Falllily Code. Consequently, none of the
infonnation peliailnng to that charge is confidential Ullder section 51.14. However, we note
that the submitted infonnation contains offense repOlis related to other juvelnles. TIns
infonnation, wInch we have marked, is confidential under section 51.14 and must be
withheld under section 552.101 of the Gove111ment Code.

lAct of May 27,1995, 74th Leg., R.S., ch. 262, § 100,1995 Tex. Gen. Laws 2517,2591.
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We note the remaining infol111ation contains confidential criminallnstoryrecord infonnation
("CHRI") generated by the National Crime Inf01111ation Center or by the Texas Crime
Infonnation Center and subject to chapter 411 ofthe Government Code. Section 552.101
of the Gove1111l1ent Code also encompasses Title 28, part 20 of the Code of Federal
Regulations, which gove111s the release of CHRI that states obtain from the federal
governmentorotherstates. Open Records Decision No. 565 (1990). Thefederalregulations
allow each state to follow its individual law with respect to CHRI it generates. Id.
Section 411.083 of the Government Code deems confidential CHRI that the Depmiment of
Public Safety ("DPS") maintains, except that DPS may disseminate tIns inf01111ation as
provided in chapter 411, subchapter F ofthe Govenunent Code. See Gov't Code §411.083.
Sections 411.083(b)(I) and 411.089(a) authorize a criminal justice agency to obtain CHRI;
however, a criminal justice agency may not release CHRI except to another criminal justice
agency for a criminal justice purpose. Id. § 411.089(b)(1). Other entities specified in
chapter 411 of the Gove1111l1ent Code are entitled to obtain CHRI from DPS or another
criminal justice agency; however, those entities may not release CHRI except as provided
by chapter 411. See generally id. §§ 411.090 -.127. Furthe11110re, any CHRI obtained :Ii-om
DPS or any other criminal justice agency must be withheld lmder section 552.101 of the
Gove111ment Code in conjlmction with Govenunent Code chapter 411, subchapter F. Upon
review, we find that the infonnation we have marked consists of CHRI which must be
withheld under section 552.101 ofthe Govenmlent Code in conjlmction with chapter 411 of
.the Govenunent Code.

Section 552.101 of the Govenmlent Code also encompasses the doctrine of common-law
privacy, which protects infonnation that (1) contains highly intimate or embanassing facts,
the publication ofwhich would be highly objectionable to a reasonable person, and (2) is not
of legitimate conce111 to the public. Indus. Found. v. Tex. Indus. AcCident Bd., 540
S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy,
both prongs ofthis test must be satisfied. Id.at 681-82. The types ofinf01111ation considered
intimate and embanassing by the Texas Supreme Court in Industrial Foundation included
inf01111ation relating to sexual assault, pregnancy, mental or physical abuse in the workplace,
illegitimate children, psychiatric treatment of mental disorders, attempted suicide, and
injuries to sexual organs. Id. at 683. In addition, tIns office has found that medical
inf0l111ation or infonnation indicating disabilities or specific illnesses· is excepted from
requiredpublic disclosure under common-lawprivacy. See Open Records DecisionNos. 470
(1987) (illness from severe emotional andjob-related stress), 455'(1987) (prescription drugs,
illnesses, operations, and physical handicaps). Upon review, we find that a portion of the
remaining inf01111ation, wInch we have marked, is highly intimate or emban:assing and not
oflegitimate public interest. Thus, this infonnationmust be withheld lmder sectiOli 552.101
of the Gove111ment Code in conjunction with c01l11l1on-Iaw privacy.

You seek to withhold Exlnbit D under section 552.114 of the Gove1111l1ent Code, wInch.
excepts from disclosure student records "at an educational institution umdedwholly orpalily
by state revenue." Gov't Code § 552.114(a). The Family Educational Rights and Privacy
Act ("FERPA"), 20 U.S.C. § 1232(a), gove111s the availability of student records held by
educational institutions or agencies receiving federal funds. These provisions only apply to
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student records in the custody of educational institutions and to records directly transfelTed
fl.-om the educational institution to the third paliy. 34 C.F.R. § 99.33(a)(2). The district
att0111ey, which maintains the inf01111ation at issue, is not an educational institution. See
Open Records Decision No. 309 at 3 (1983) (City of FOli Worth is not an "educational
agency" within FERPA). You do not asseli, nor does it appeal- from our review, that the
dishict att0111eyreceived these documents directly from the educational institutions at issue;
therefore; the district att0111ey has not established that section 552.114 and FERPA are
applicable to the inf01111ation at issue, and the district att0111ey may not withhold the
information on those grOlmds.

Next, section 552.108(b)(3) of the Gove111ment Code provides:

(b) An intemal record or notation ofa law enforcement agency or prosecutor
that is maintained for inte111al use in matters relating to law enforcement or
prosecution is excepted from [required public disclosure] if:

(3) the intemal record or notation:

(A) is prepared by an att0111ey representing the state in
anticipation of or in the course of preparing for criminal
litigation; or

(B) represents the mental impressions or legal reasoning of
an att0111ey representing the state.

Gov't Code § 552.1 08(b)(3). A gove111mental body that claims all exception to disclosure
under section 552.108 must reasonably explain how and why this exception is applicable to
the inf01111ation at issue. See id. § 552.301(e)(1)(A); Ex parte Pruitt, 551 S.W.2d 706
(Tex. 1977).

You state that the submitted infonnation in Exhibit J and Exhibit K. was prepared by a
prosecutor repl.-esenting the state. You explain that Exhibit J and Exhibit K. contain
handwritten att0111ey notes that were made in prepal-ation for litigation. Based on your
representations and our review ofthe infonnation at i$sue, we find that the infonnation we
have marked in Exhibit J and the entirety ofExhibit K. reflect the mental processes or legal
reasoning ofan att0111ey representing the state. We therefore conclude that this inf01111ation
is excepted from disclosure lmder section 552.1 08(b)(3) ofthe Govenunent Code. However,
we note :that the remaining infonnation was not prepared by an att0111ey for the district
att0111ey's office, and you have not adequately explained how this infonnation reflects the
mental impressions of a prosecutor. Therefore, we conclude that you may not withhold the
remaining inf01111ation in Exhibit J under section 552.108(b)(3).

In summary, the district att0111ey must withhold the infonnation we have marked lmder
section 552.101 ofthe Govenunent Code in conjunctionwith: 1) section 51.14 oftheFalnily
Code, 2) chapter 411 of the Govemment Code, and 3) common-law privacy. The dish-ict
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attorney may withhold the information we have marked in Exhibit J and the entirety of
Exhibit K under section 552.108(b)(3) ofthe Government Code. The remaining information
must be released.2

TIns letter ruling is limited to the particular inf01111ation at issue in this request and limited
to the facts as presented to us; therefore, tIns mling must not be relied upon as a previous
detennination regarding any other information or any other circmnstances.

This mling triggers important deadlines regarding the rights and responsibilities of the
gove111mental body and ofthe requestor. For more infornlation concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attorney General's Open Govermnent Hotline, toll free,
at (877) 673-6839. Questions conce111ing the allowable charges for providing public
infonnation lUlder the Act must be directed to the Cost Rules Administrator ofthe Office of
the Att0111ey General, toll fTee, at (888) 672-6787.

Sincerely, ..

-Z- tLw~
Tamara Wilcox
Assistant Attorney General
Open Records Division

TW/dls

Ref: ID# 366244

Ene: Submitted documents

c: Requestor
(W/o enclosures)

2We note the remainmg information includes social secmity mIDlbers belonging to individuals other
than the requestor's client. Section 552.l47(b) of the GovenmlenfCode authorizes a govenunental body to
redact a livingperson's social secmitynumber frompublic release without the necessity ofrequesting a decision
from this office under the Act. We also note that the remaining infonnation being released contains the
requestor's client's confidential information, to which the requestor in this instance has a special right ofaccess.
See Gov't Code § 552.023(a) (person or person's authorized representative has special right of access, beyond
right ofgeneral public, to infOlmation held by govenllnental body that relates to person and is protected from
public disclosme by laws intended to protect person's privacy interests); Open Records Decision No. 481 at 4
(1987) (privacy theories not inlplicated when individual asks govemmental body to provide him with
infOlmation conceming hin1Se1f). Ifthe district attomey receives another request for this particular infOlmation
:5:om a different requestor, then the district attomey should again seek a decision from this office.


