
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

January 6,2010

Ms. Candice M. De La Garza
Assistant City Attomey
City ofHouston
P.O. Box 368
Houston, Texas 77001-0368

0R2010-00246

Dear Ms. De La Garza:

You ask whether certain infonnation is subject to required public disclosure lUlder the
Public Infonnation Act (the "Act"), chapter 552 ofthe Govenunent Code. Your request was
assigned ID# 366666.

The City ofHouston (the "city") received a request for infonnation related to certain local
businesses paying sales taxes greater than a specified amount. 1 You claim the requested
infonnation is excepted from disclosure lUlder section 552.101ofthe Govenunent Code. We
have considered the exception you claim and reviewed the submitted representative sample
ofinfonnation.2

.

Initially, we must address the city's obligations under the Act. Section 552.301 of the
Gove111lnent Code prescribes the procedures that a gove111mental bodymust follow in asking
this office to decide whether requested infonnation is excepted from public disclosure.
Pursuant to section 552.301(e), a govenU11ental body is required to submit to tIns office
within fifteen business days of receiving an open records request (1) general written
comments stating the reasons why the state exceptions apply that would allow the
infOlIDation to be withheld, (2) a copy of the written request for infonnation, (3) a signed
statement or sufficient evidence showing the date the goven1ll1ental bodyreceived the written

lAs you have not submitted a copy ofthe written requestfor infonnation, we take our description from
your brief.

2We assume that the representative sample of records submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of infOlTIlation than that submitted to this
office. .
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request, and (4) a copy of the specific infonnation requested or representative samples,
labeled to indicate which exceptions apply to which parts of the doclUnents. Gov't Code
§ 552.301(e)(I)(A)-(D). As ofthe date of this letter, you have not submitted to this office
a copy of the written request for infonnation. Accordingly, we conclude the city failed to
comply with the procedural requirements of section 552.301(e).

Pursuant to section 552.302 of the Govel11ment Code, a govenU11ental body's failure to
comply with section 552.301 results in the legal presumption the infonnation is public and
must be released. Infol111ationpresumed public must be released lUlless a govemmental body
demonstrates a compelling reason to withhold the information to overcome tIns presumption.
See id. § 552.302; City of Dallas v. Abbott, 279 S.W.3d 806, 811 (Tex.
App.-Amarillo 2007, pet. granted); Simmons v. Kuzmich, 166 S.W.3d 342, 350 (Tex.
App.-Fort WOlih 2005, no pet.); Hancockv. State Ed. ofIns. , 797 S.W.2d 379,381 (Tex.
App.-Austin 1990, no writ); see also Open Records Decision No. 630 (1994). Normally,
a compelling reason to withhold infonnation exists where some other source of law makes
the infOlmation confidential or where t1nrd-party interests are at stake. See Open Records
Decision No. 150 at 2 (1977). Because section 552.101 ca~l provide a compelling reason to
overcome the preslUnption ofopenness, we will address whether the submitted infOlmation
must be withheld from public disclosure lmder this exception.

,

Section 552.101 excepts from disclosure "infonnation considered to be confidential by law,
either constitutional, statutory, or byjudicial decision." Gov't Code § 552.101. TIns section
encompasses information protected by other statutes. Sectioi1321.3022 of the Tax Code
provides in paIi:

(a-I) Except as otherwise provided by this section, the comptroller on
request shall provide to a mmncipality or other local govenllnental entity that
has adopted a tax under [chapter 321 ofthe Tax Code]:

(1) information relating to the amolmt of tax paid to the
municipality or other local govenllnental entity lUlder this
chapter during the preceding or current calendar year by each
person doing business in the mmncipality or other local
govemmental entity who annually remits to the comptroller
state and local sales tax payments ofmore thaIl $25,000; and

(2) any other infol111ation as provided by tIns section.

(f) fufonnation received by a mlUlicipality or other local govermllental entity
under tIns section is confidential, is not open to public inspection, and may
be used only for the purpose ofeconomic forecasting, for intel11al auditing of
a tax paid to the municipality or other local govenllnental entity under this
chapter, or for the purpose described in Subsection (g).
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(g) mfmmation received by a municipality or other local governmental entity
lmder Subsection (b) may be used by the mlmicipality or other local
governmental entity to assist in detennining revenue sharing under a revenue
sharing agreement or other similar agreement.

Tax Code § 321.3022(a),{t)-(g). You state the city has adopted a tax lmder chapter 321 of
the Tax Code. You state the city received the sales tax infonnation at issue, in the fonn of
a "Confidentiality Report," from the Texas Comptroller of Public Accounts pursuant to
section 321.3022(a)(1). You further state the requested infonnation is not being sought for
economic forecasting, to conduct all intemal audit, nor is the requestor acting on behalf of
the city to detelmine revenue sharing lmder a revenue sharing agreement. Based on your
representations, we agree the submitted infonnation is confidentiallmder section 321.3022(f)
of the Tax Code and must be withheld lmder section 552.101 of the Govel1l1nent Code.

This letter ruling is limited to the paliicular information at issue in this request and
limited to the facts as presented to us; therefore, this ruling must not be relied upon as a
previous detennination regarding ally other infonnation or ally other circlIDlstances.

TIns ruling triggers impOliant deadlines regarding the rights and responsibilities of the
govel1l1nental body and ofthe requestor. For more infonnation conceming those rights
and responsibilities, please visit our website at
http://www.oag.state.tx.us/open/index orLphp, or call the Office of the Attomey
General's Open Govemment Hotline, toll :fi.·ee, at (877) 673-6839. Questions conceming
the allowable charges for providing public infonnation lmder the Act must be directed to
the Cost Rules Administrator of the Office of the Attomey General, toll free, at (888)
672-6787.

Sincerely;

tK~
Matt Entsminger
Assistant Attomey General
Open Records Division

MRE/dls

Ref: ID# 366666

Enc. Submitted documents

c: Requestor
(w/o enclosures)


