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ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

January 8,2010

Ms. Lamen K.alisek
Lloyd Gosselink
For Ranch at Cypress Creek Municipal Utility District No.1
816 Congress Avenue, Suite 1900
Austin, Texas 78701

ORlO10-00399

Dear Ms. Kalisek:

You ask whether certain infonnation is subject to required public disclosme under the
Public Infonnation Act (the "Act"), chapter 552 ofthe GovenU11ent Code. Yom request was
assigned ID# 366740.

The Ranch at Cypress Creek Mmncipal Utility District No.1 (the "district") received a
request for 1) all minutes and Exhibits for fom specified meetings, 2) the dates and times
each set ofminutes is posted to the distlict's website, 3) drafts ofthe Strategic Partnerslnp
Agreement with the City of Cedar Park (the "city"), 4) information related to HB 4815, 5)
financial infOlmationrelated to HB 4815, and 6) financial infonnationrelated to the district's
website. You claim that the submitted infonnation is excepted from disclosme under
section 552.111 ofthe Gove111ment Code. We have considered the exception you claim and
reviewed the submitted info1111ation.

hntia11y, we note you have only submitted infOlmation responsive to the request for drafts
of the Strategic Paiinerslnp Agreement with the city. Therefore, to the extent infonnation
responsive to the remaining portions of the request existed at the time the district received
the request for info1111ation, we assume you have released it tb'the requestor. Ifyou have not
released any such info1111ation, you must do so at this time. See Gov't Code
§§ 552.301(a), .302; Open Records Decision No. 664 (2000) (notingthatifagove111mental
body concludes that no exceptions apply to the requested infOlTI1ation, it must release
infonnation as soon as possible lU1der circmnstances).

Section 552.111 excepts from public disclosme "an interagency or intraagencymemorandun1
or letter that would not be available by law to a pa1iy in litigation with the agency." Gov't
Code § 552.111. Section 552.111 encompasses the deliberative process privilege. See Open
Records Decision No. 615at 2 (1993). The pmpose ofsection 552.111 is to protect advice,
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opinion, and recommendation in the decisional process and to encourage open and frank'
discussion in the deliberative process. See Austin v. City of San Antonio, 630
S.W.2d 391,394 (Tex. App.-SanAntonio 1982, no writ); Open Records Decision No. 538
at 1-:2 (1990).

In Open Records Decision No. 615, tlus office re-examined the statutory predecessor to
section 552.111 in light of the decision in Texas Department of Public Safety v.
Gilbreath, 842 S.W.2d 408 (Tex. App.-Austin 1992, no wlit). We detennined that
section 552.111 excepts :6:om disclosure only those inte111al communications that consist of
advice, recommendations, opinions, and other material reflecting the policymakingprocesses
of the gove111111ental body. See ORD 615 at 5. A gove111mental body's policymaking
functions do not encompass routine inte111al administrative or personnel matters, and
disclosure ofinformCj,tion about such matters will not inhi~it free discussion ofpolicy issues
among agency personnel. fd.; see also City of Garland v. The Dallas Morning News, 22
S.W.3d 351 (Tex. 2000) (section 552.111 not applicable to personnel-related
communications that did not involve policymaking). A govemmental body'spolicymaking
functions do include administrative and personnel matters of broad scope that affeCt the
gove111111ental body's policy mission. See Open Records Decision No. 631 at 3 (1995).
Further, section 552.111 does not protect facts and written observations of facts and events
that are severable from advice, opinions, and recommendations. See ORD 615 at 5. But if
factual infOlmation is so inextricably inte1iwined with material involving advice, opinion,
or recOlmnendation as to make severance of the factual data impractical, the factual
information also may be withheld under section 552.111. See Open Records Decision
No. 313 at 3 (1982).

Section 552.111 can also encompass cOlmnU1ucations between a govenllnental body and a
third-party. See Open Records Decision Nos. 631 at 2 (section 552.111 encompasses
infonnation created for gove111melltal body by outside consultant acting at gove111mental
body's request and perfOlming task that is within govemmental body's authodty), 561 at 9
(1990) (section 552.111 encompasses cOlmmuucations with partywith which govenunental
body has privity of interest or COlmnon deliberative process), 462 at 14 (1987)
(section 552.111 applies to memoranda prepared by govenllnental body's consultants). For
section 552.111 to apply, the govenllnental body must identify the tlurd party and explain
the nature ofits relationship with the govenunental body. Section 552.111 is not applicable
to a communication between the govenllilental body and a t1urd party U11less the
gover11lnental body establishes it has a privity of interest or common deliberative process
with the tlurd party. SeeORD 561 at 9. We note that a govemmental body does not have
a privity of interest or common deliberative process with a plivate pmiy with wluch the
govenllnental body is engaged in contract negotiations. See id. (section 552.111 not
applicable to cOllllmmication with entity with which govenllnental body has no .privity of
itlterest or COlmnon deliberative process).

This office has also concluded that a preliminm'y draft of a document that is intended for
public release in its final fonn necessmily represents the drafter's advice, opinion, and
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recommendation with regard to the form and content of the final document, so as to be
excepted fl.-om disclosure tmder section 552.111. See Open Records Decision No. 559 at 2
(1990) (applying statutorypredecessor). Section 552.111 protects factual information in the
draft that will also be included in the final version of the document. See id. at 2-3. Thus,
section 552.111 encompasses the entire contents,· including comments, underlining,
deletions, and proofreading marks, of a preliminary draft of a po1icymaking document that
will be released to the public in its final fonTI. See id. at 2. '

You contend the submitted infonTIation consists ofdraft versions ofdocuments intended for
release in their final fonn. You also state the submitted drafts were communicated between
and commented on by both the district and the city. You further assert that the district and
the city share a privity of interest or common deliberative process. However, our review of
the submitted information indicates that the district has interests adverse or potentially
adverse to the city in the submitted draft contracts. Cf Loc. Gov't Code § 43.0752
(providing for arbitration ifcity and district cannot reach an agreement on tenns ofstrategic
partnership agreement tmder section 43.0751 ofthe Local Government Code.) Thus, in this
situation, the parties do not share a privity of interest or common deliberative process.
Therefore, the district may not withhold the submitted infol111ationtmder section 552.111 of
the Government Code. As you raise no further exceptions, the submitted infonnation must
be released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
detennination regarding any other infonnation or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attol11ey General's Open Gove11111ient Hotline, toll free,
at (877) 673-6839.. Questions concel11ing the allowable charges for providing public
information tmder the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attol11ey General, toll free, at (888) 672-6787.

Sincerely,

·z-f-wL
Tamara Wilcox
Assistant Attol11ey General
Open Records Division

TW/d1s
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Ref: ID# 366740

Ene.' Submitted documents

c: Requestor
(w/o enclosures)


