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January 11, 2010

Ms. Mariv! Gambini
City Attomey's Office
City ofhving
825 West Irving Boulevard
Irving, Texas 75060

0R2010-00513

Dear Ms. Gambini:

You ask whether certain infonnation is subject to required public disclosure lmder the
Public Infonnation Act (the "Act"), chapter 552 ofthe Govenllnent Code. Your request was
assigned ID# 367025.

The City ofIrving (the "city") received a request for all ofthe records a named,city vohmteer
completed in order to work as a volunteer. You state the city has released or will release
some ofthe information. You also state you will redact social security numbers pursuant to
section 552.147 of the Govenllnent Code. 1 You claim that portions of the submitted
infonnation are excepted fimn disclosure lmder sections 552.101, 552.130, and 552.137 of
the Govenllnent Code. We have considered the exceptions you claim and reviewed the
submitted infonnation.

Section 552.101 ofthe Govemment Code excepts from disclosure "information considered
to be confidential by law, either constitutional, statut01y, or by judicial decision." Gov't
Code § 552.101. You raise section 552.101 in conjlmction with the Health Insurance
Portability and Accolmtability Act of 1996 ("HIPAA"), 42 U.S.C. §§ 1320d-1320d-8, for
portions ofthe submitted infonnation. At the direction ofCongress, the Secretary ofHealth
and Hmnan Services ("HHS") promulgatedregulations settingprivacystandards for medical
records, which HHS issued as the Federal Standards for Privacy ofIndividually Identifiable

lWe note that section 552.147(b) of the GovenUllent Code authorizes a govermllental body to redact
a living person's social seclu'ity11lU11ber :5:0111public release without the necessity ofrequesting a decision :5:0111
this office.
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Health Inf0l111ation. See Health Insurance Portability and Accountability Act of 1996,42
U.S.C. § 1320d-2 (Supp. IV 1998) (historical & statutory note); Standards for Privacy of
Individually Identifiable Health Infol1nation, 45 C.F.R. pts.160, 164 ("Privacy Rule"); see
also Attol11ey General Opinion JC-0508 at 2 (2002). These standards govem thereleasability
of protected health info1111ation by a covered entity. See 45 C.F.R. pts. 160, 164. Under
these standards, acovered entitymay not use or disclose protected health infol111ation, except
as provided by parts 160 and 164 of the Code of Federal Regulations. 45 C.F.R.
§ 164.502(a).

This office addressed the interplay ofthe PrivacyRule and the Act in Open Records Decision
Number 681 (2004). In that decision, we noted section 164.512 of title 45 of the Code of
Federal Regulations provides that a covered entity may use or disclose protected health
infol111ation to the extent such use or disclosure is required by law and the use or disclosure
complies with, and is limited to, the relevant requirements of such law. See 45 C.F.R.
§ 164.512(a)(1). We fmiher noted the Act "is a mandate in Texas law that compels Texas
govel11mental bodies to disclose infol1nation to the public." See Open Records Decision
No. 681 at 8 (2004); see also Gov't Code §§ 5,52.002, .003, .021. We, therefore, held that
the disclosures under the Act come wjthin section 164.512(a). Consequently, the Privacy
Rule does not malce infol1nation confidential for the purpose of section 552.101 of the
Govel1TInent Code. See Abbott v. Tex. Dep 't ofMental Health &Mental Retardation, 212
S.W.3d 648 (Tex. App.-Austin 2006, no pet.); ORD 681 at 9; see also Open Records
Decision No.478 (1987) (as generalmle, statutoryconfidentialityrequires express language
making infol1nation confidential). Because the PrivacyRule does not malce infol1nation that
is subject to disclosure under the Act confidential, the city may not withhold any portion of
the submitted infol1nation on this basis.

Section 552.101 of the GoVel111nent Code also encompasses the doctrine of COlllinon-law
privacy, which protects infol1nation that (1) contains highly intimate or embanassing facts,
the publication ofwhich would be highly objectionable to a reasonable person, and (2) is not
of legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540
S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of COlllinon-law privacy,
both prongs ofthis test must be satisfied. feZ. at 681-82. The types ofinfol1nation considered
intimate and embalTassing by the Texas Supreme Court in Industrial Foundation included
infol1nation relating to sexual assault, pregnancy, mental or physical abuse in the workplace,
illegitimate children, psychiatric treatment of mental disorders, attempted suicide, and
injuries to sexual organs. Id. at 683. Additionally, this office has found that some kinds of
medical infol1nation or infornlation indicating disabilities or specific illnesses is excepted
from required public disclosure under common-law privacy. See Open Records Decision
Nos. 470 (1987) (illness from severe emotional and job-related stress), 455 (1987)
(prescription drugs, illnesses, operations, and physical handicaps). You claim that the
infol1nation you have marked consists ofmedical infornlation that should be withheld under
section 552.101 and cOlllillon-law privacy. Upon review, we find that a portion of the
submitted infol1nation, which we have marked, is highly intimate or embanassing and not
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of legitimate public interest. Thus, the city must withhold this infol1l1ation under
section 552.101 in conjunction with conul1on-law privacy. However, the remaining
infonnation is not highly intimate or embalTassing infol1l1ation. Therefore the city may not
withhold the remaining infOlmation you have marked under section 552.101 in conjunction
with conU110n-law privacy.

/

Section 552.130 excepts from disclosure infol111ation related to a motor vehicle operator's
.or driver's 'license or pel1l1it issued by an agency of this state or a motor vehicle title or
registration issued by an agency ofthis state. See Gov't Code § 552.130(a)(1), (2). The city
must withhold the driver's license number you have marked under section 552.130 of the .
Government Code.2

Section 552.137 of the Govel1unent Code states that "an e-mail address ofamember ofthe
public that is provided for the purpose ofcommunicating electronically with a govel1unental
body is confidential and not subject to disclosure under [the Act]," unless the owner of the
e-mail address has affimlatively consented to its public disclosure. Gov't Code
§ 552.137(a)-(b). The e-mail address you have marked is not ofa type specifically excluded
by section 552. 137(c). See id. § 552.137(c). You state that the owner ofthe e-mail address
has 110t consented to its release. Therefore, the city must withhold the e-mail address you
have marked under section 552.137 of the Govel1unent Code.3

In summary, the city must withhold the infol1nation we have mm"ked under section 552.101
- in conjunction with cOlmnon-law privacy. The city must withhold the driver's license
number you have marked under section 552.130 of the GoVel1U11ent Code. The city must
withhold the e-mail address you have marked under section 552.137 of the Govenunent
Code. The remaining infornlation must be released.

This letter ruling is limited to the paliicular infOlll1ation at issue in tlus request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
detel1nination regal"ding any other infol1nation or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
govel1unental body and ofthe requestor. For more infOlmati6n conceming those rights alld
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index or1.12h12,
or call the Office of the Attorney General's Open Government Hotline, toll fi.-ee,

2We note this office recently issued Op.en Records Decision No. 684 (2009), aprevious determination
to all governmental bodies authorizing them to withhold ten categories of information, including a Texas
driver's license number under section 552.130 ofthe Government Code, without the necessity ofrequesting an
attorney general decision.

3We note ORD 684 also authorizes all govenmlental bodies to withhold an e-mail address ofamember
of the public under section 552.137 of the Government Code without the necessity ofrequesting an attorney
general decision.
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at (877) 673-6839. Questions concel1ling the allowable charges for providing public
infonnation under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attomey General, toll free at (888) 672-6787.

Sincerely,

!.~~
Assistant Attomey General
Open Records Division

KH/dls'

Ref: ID# 367025

Ene. Submitted documents

c: Requestor
(w/o enclosures)


