
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

January 13, 2010

Ms. Neera Chatterjee
Office of General Counsel
The University of Texas System
201 West Seventh Street
Austin, Texas 78701-2902

0R2010-00662

Dear Ms. Chatteljee:
!

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 367110 (OGC # 121861).

The University ofTexas System (the ','system") received a request for information relating
to 14 specified projects. You take no position on the public availability of the requested
information~ You believe, however, that this request for infonnation may implicate the
interests of third parties. You infonn us that the interested parties were notified of this
request for infonnation and of their right to submit arguments to this office as to why the
requested infonnation should not be released. 1 See Gov't Code § 552.305(d); Open Records
Decision No. 542 (1990) (statutory predecessor to Gov't Code § 552.305 permitted
govemmental body to rely on interested third party to raise and explain applicability of
exception to disclosure under certain circumstances). We received arguments from atfomeys

IThe third parties who were notified are Abel Design Group, Ltd.; Alamo Architects; Bennett Design
Group; BOKAPowell, LLC; The Bonnnarito Group ("Bommarito"); Booziotis & CompanyArchitects; Corgan

~- - -~ ~ ----- --1\$su-ciate"S;-Irrc:;-:E>I:;R-Group-;-F-&-S-Pariners,-Inc.-;-6ensler-&-Ass-ociates,-Inc~e'6ensler~);--Gideon-'Foa-I,~Inc~;---- ----- ---­
Graeber, Sinnnons & Cowan, Inc.; HKS; Hampton Design; Helhnuth, Obata + Kassabaum, LP;
Interprise/Southwest Interior and Space Design, Inc. ("Inteiprise"); Lauckgroup-I, Inc; Marmon Mok, Inc.
("Mannon Mok"); MegamOlphosis Architecture & Interior Design, LLC; MelTimanAssociates/Architects, Inc.
("Merriman"); Montgomery Roth Architectme & Interior Design" LLC; Noack Little Architects; Inc.;
O'Co1111ell Robertson; Omniplan, Inc. ("Omniplan"); PPDS; PSP; Ed Parker, Inc.; Parsons - 3D/I; Parsons
Architectme; Perkins & Will; RDH & Associates, Inc.; RAD Consultants; Rees Associates, Inc. ("Rees"); STa
Architects; STG Design, Inc.; Staffelbach, rilc.; Sterling Bamett Little, Inc.; Studio 8 Architects; and WHR
Architects.
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for or representatives of BOlllinarito, Gensler, Interprise, Mannon Mok, Merriman,
Ollliliplan, and Rees. We have considered all ofthe submitted arguments m1.d reviewed the
sUbl11itted il1fonnation.2

We first note that a small pOliion ofthe submitted infonnation does not appear to be related
to any ofthe projects listed by the requestor. Thus, that infonnation is not responsive to this
request for infonnation. This decision does not address the public availability of any
infonnation that is not responsive to this request, and the system need not release any such
information in response to this request.

We next note that an interested third pmiy is allowed ten business days fl.-om the date of its
receipt of the governmental body's notice under section 552.305 of the Govenunent Code
to submit its reasons, if any, as to why infonnation relating to that party should not be
released. See Gov't Code § 552.305(d)(2)(B). As of the date of this decision, only
BOlllinarito, Gensler, Interprise, Mannon Mok, Merriman, Omniplan, and Rees have
submitted arguments to this office. Therefore, because none of the other third parties has
demonstrated that any ofthe infonnation at issue is proprietary for the purposes ofthe Act,
the system may not withhold any ofthe submitted infonnation on the basis ofanyproprietary
interest that any ofthose parties may have in the infonnation. See id. § 552.110(a)-(b); Open
Records Decision Nos. 552 at 5 (1990), 661 at 5-6 (1999).

Turning to the arguments that we received from the third parties, we begin with Bommarito's
and Merriman's claims under section 552.101 ofthe Govenunent Code. This section excepts
from disclosure "infonnation considered to be confidential by law, either constitutional,
statutory, or by judicial decision." Gov't Code § 552.101. Section 552.101 protects
infonnation that is considered to be confidential under other constitutional) statutory, or
decisional law. See Open Records Decision Nos. 600 at 4 (1992) (constitutional
privacy), 478 at 2 (1987) (statutory confidentiality), 611 at 1 (1992) (common-law privacy).
Although Bommarito contends that some of its infonnation is protected by copyright, we
note that copyright law does not make infonnation confidential for the purposes of
section 552.101. See Open Records Decision No. 660 at 5 (1999). Likewise, Merriman has
not directed our attention to any law under which any of its infonnation is considered to be
.confidential for the purposes ofsection 552.101. We therefore conclude that the system may
not withhold any of the submitted infonnation under section 552.101 of the Govenunent
Code.

Gensler and Rees claim section 552.104 of the Government Code, which excepts from
~ .__ disc1Qsure"iufQuu-.atiQl1 that, ifxdeltse_d,YV_Quktgi"-~'ldyalltageJo_Cl.c_Ollll'e!ilor_()t bidcler.~'_

Gov't Code § 552.104(a). This exception protects the competitive interests ofgovenunental
bodies, not the proprietary Interests of private third parties. See Open Records Decision

2We note that the submitted information does not appear to include some ofthe information for which
the third parties claim exceptions. This decision is applicable only to the information that the system submitted
to this office in requesting this decision. See Gov't Code § 552.30l(e)(1 )(D) (governmental body that requests
attorney general's decision must submit specific information at issue).
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No. 592 at 8 (1991) (discussing statutory predecessor). Thus, because the system does not
claim section 552.104 of the Govenllnent Code, none ofthe submitted information may be
withheld under that exception.

All seven parties that submitted arguments claim section 552.110 ofthe Government Code.
This exception protects the proprietary interests ofthird parties with respect to two types of
information: "[a] trade secret obtained from a person and privileged or confidential by statute
or judicial decision" and "cOlmnercial or financial infonnation for which it is demonstrated
based on specific factual evidence that disclosure would cause substantial competitive hann
to the person from whom the information was obtained." Gov't Code § 552.110(a)-(b).

The Supreme Court ofTexas has adopted the definition ofa "trade secret" from section '757
of the Restatement of Torts, which holds a "trade secret" to be

any formula, pattem, device or compilation of information which is used in
one's business, and which gives him an opportunity to obtain an advantage
over competitors who do not know or use it. It may be a formula for a
chemical compound, a process of manufacturing, treating or preserving
materials, a pattem for a machine or other device, or a list of customers. It
differs fi.-om other secret infonnation in a business ... in that it is not simply
information as to single or ephemeral events in the conduct of the business,
as, for example, the amount or other terms ofa secret bid for a contract or the
salary of certain employees. . .. A trade secret is a process or device for
continuous use in the operation ofthe business .... [It may] relate to the sale
ofgoods or to other operations in the business, such as a code for determining
discounts, rebates or other concessions in a price list or catalogue, or a list of
specialized customers, or a method of bookkeeping or other office
management.

RESTATEMENT OF TORTS § 757 cmt. b (1939) (emphasis added); see Hyde Corp. v.
Huffines, 314 S.W.2d 763, 776 (Tex. 1958). This office will accept a private person's claim
for exception as valid under section 552.110(a) if the person establishes aprimajacie case
for the exception, and no one submits an argmnent that rebuts the claim as a matter oflaw.3

3The Restatement ofTorts lists the following six factors as indicia ofwhether infOlmation constitutes
a trade secret: .

- - -- - - - ----- (-l)ihe-extentto-whichthe-infOlmationisknownoutsideof[thecornpanyJ;------- ---­
(2) the extent to which it is known by employees and other involved in [the company's]
business;
(3) the extent of measures taken by [the company] to guard the secrecy of the infonnation;
(4) the value of the infolmation to [the company] and [its] competitors;
(5) the amount ofeffort or money expended by [the company] in developing the infOlmation;
(6) the ease or difficulty with which the information could be properly acquired or duplicated
by others.
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See ORD 552 at 5. We cmmot conclude, however, that section 552.110(a) is applicable
unless it has been shown that the infonnation meets the definition of a trade secret and the
necessary factors have been demonstrated to establish a trade secret claim. See Open
Records Decision No. 402 (1983).

Section 552.110(b) requires a specific factual or evidentiary showing, not conclusory or
generalized allegations, that substantial competitive injury would likely result from release
ofthe infonnation at issue. See ORD 661 at 5-6 (business enterprise must show by specific
factual evidence that release of infonnation would cause it substantial competitive harm).

Bommarito states that its pricing was submitted as confidential infonnation, and Rees states
that its information was marked as being confidential. We note that information is not
confidential under the Act simply because the party that submitted the information
anticipated or requested that it be kept confidential. See Indus. Found. v. Tex. Indus.
Accident Bd., 540 S.W.2d 668, 677 (Tex. 1976). In other words, a govenunental body
cannot ovemlle or repeal provisions of the Act by agreement or contract. See Attorney
General Opinion JM-672 (1987); Open Records Decision Nos. 541 at 3 (1990) ("[T]he
obligations of a governmental body under [the Act] cannot be compromised simply by its
decision to enter into a contract."), 203 at 1 (1978) (mere expectation of confidentiality by
person supplying infonnation did not satisfy requirements ofstatutory prectecessor to Gov't
Code § 552.110). Consequently, unless infonnation falls within the scope of an exception
to disclosure, it must be released, notwithstanding any expectation or agreement to the
contrary.

Bommarito, Gensler, Interprise, Marmon Mok, Omniplan, and Rees claim section 552.11 OCa)
and/or section 552.11 O(b) for pricing mld other parts oftheirproposals. Merriman also raises
section 552.110 but has submitted no arguments in support ofits assertion ofthis exception.
With specific regard to the parties' claims for their prices, we note that pricing information
pertaining to a particular contract is generally not a trade secret lmder section 552.11 O(a)
because it is "simply information as to single or ephemeral events in the conduct of the
business," rather than "a process or device for continuous use in the operation of the
business." See RESTATEMENT OF TORTS § 757 cmt. b (1939); Hyde Corp. v. HuffiTies, 314
S.W.2dat 776; Open Records Decision Nos. 319 at 3 (1982), 306 at 3 (1982). Likewise, the
pricing aspects of a contract with a governmental entity are generally not excepted from
disclosure under section 552.110(b). See Open Records Decision No. 514 (1988) (public has
interest in knowing prices charged by govenunent contractors); see generally Freedom of
Infonnation Act Guide & Privacy Act Overview at 219 (2000) (federal cases applying

__allalQgQ1l~~IeedQnLQf InfQl}11(iti()nA(~L~)C~mIJti(m reas~n th~! dis~0_~~e_9f pric~s~J1arg~~ _
govenunent isa cost ofdoing business with government). Moreover, the terms ofa contract
with a govenunental body are generally not excepted from public disclosure. See Gov't
Code § 552.022(a)(3) (contract involving receipt or expenditure of public funds expressly

RESTATEMENT OF TORTS § 757 cmt. b (1939); see Open Records Decision Nos. 319 at 2 (1982), 306 at 2
(1982),255 at 2 (1980).
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made public); Open Records Decision No. 541 at 8 (1990) (public has interest in knowing
terms of contract with state agency).

HCiving considered the paliies' arguments alld reviewed the infonnation at issue, we have
marked pricing infonnation relating to Bommarito, Gensler, Interprise, Marmon Mok,
Omniplan, and Rees that the system must withhold under section 552.11 O(b). We conclude
that none of the parties has demonstrated that ally of the remaining information at issue
constitutes a trade secret under section 552.110(a). We also conclude that none ofthe parties
has made the specific factual or evidentiary showing required by section 552.110(b) that
release of any ofthe remaining infonnation would cause substantial competitive harm. We
therefore concludethat the system may not withhold any ofthe remaining information under
section 552.110. See Gov't Code § 552.110(a)-(b); see also Open Records Decision
Nos. 509 at 5 (1988) (because costs, bid specifications, and circumstances would change for
future contracts, assertion that release ofbid proposal might give competitonmfair advantage
on future contracts was entirely too speculative), 319 at 3 (1982) (statutory predecessor to
Gov't Code § 552.110 generally not applicable to infOlmation relating to organization and
personnel, market studies, professional references, qualifications and experience, and
pricing).

MelTiman also raises section 552.113 of the Govemment Code, which protects certain
geological, geophysical, and other information regarding the exploration or development of
natural resources. See Gov'tCode § 552.113; see generally Open Records DecisionNo. 627
(1994). Because MelTiman has not demonstrated that tIns exception is applicable to any of
the remaining information at issue, the system may not withhold ally information under
section 552.113 of the Govemment Code.

MelTiman and Rees raise section 552.131 ofthe Govenunent Code, which provides in part:

(a) Infonnation is excepted from [required public disclosure] if the
information relates to· economic development negotiations involving a
govemmental body and a business prospect that the govenunental body seeks
to have locate, stay, or expand in or near the territory of the govenunental
body and the information relates to:

(1) a trade secret of the business prospect; or

(2) commercial or finallcial infonnation for which it is demonstrated

.~._1Jjl_S~(:L.Qll~sp~ci:fi..c:.f.§.c.t1lal ~~i<i_e.nce~ that ji~~19s.ll!e_V\T~Eld_c~au~~~
substantial competitive harm to the person from· whom the
information was obtained.

(b) Unless and until an agreement is made with the business prospect,
infOlmation about a financial or other incentive being offered to the business
prospect by the govenunental body or by another person is excepted from
[required public disclosure].
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GOy't Code § 552. 131(a)-(b). Section 552.131(a) excepts from, disclosure only "trade
secret[s] of [a] business prospect" and "conllnercial or financial infonnation for which it is
demonstrated based on specific factual evidence that disclosure would cause substantial
competitive hann to the person from whom the infonnation was obtained." Id. Thus, the

-protection provided by section 552.131(a) is co-extensive with that afforded by
section 552.110 of the Government Code. See id. § 552. 110(a)-(b); ORD 552, 661.
Therefore, because we have already disposed of MelTiman's and Rees's claims under
section 552.110, the system may not withhold any of the remaining infonnation under
section 552.131(a) of the Government Code.

Section 552.131 (b) protects infonnation relating to a financial or other incentive that is being
offered to a business prospect by a governmental body or another person. See Gov't Code
§ 552.131(b). This aspect of section 552.131 protects the interests ofgoverinnental bodies,
not those ofthird parties. Therefore, because the system does not claim this exception, none
of the remaining infonnation may be withheld under section 552.131 (b) of the Govenllnent
Code.

We note that section 552.136 ofthe Govenllnent Code is applicable to some ofthe remaining
infonnation.4 Section 552.136(b) provides that "[n]otwithstanding any other provision of
[the Act], a credit card, debit card, charge card, or access device number that is collected,
assembled, or maintained by or for a governmental body is confidential." Id. § 552.136(b);
see id. § 552.136(a) (defining "access device"). We have marked insurance policy numbers
that the system must withhold under section 552.136.5

We also note that some of the submitted infonnation appears to be protected by copyright.
A governmental body must allow inspection ofcopyrighted infonnation unless an exception
to disclosure applies to the infonnation. See Attorney General Opinion JM-672 (1987). An
officer for public infonnation also must comply with copyright law, however, and is not
required to furnish copies of copyrighted infonnation. Id. A member of the public who
wishes to make copies ofcopyrighted infonnation must do so unassisted bythe govenunental
body. In making copies, the member ofthe public assumes the duty ofcompliance with the
copYright law and the risk of a copyright infringement suit. See Open Records Decision
No. 550 at 8-9 (1990).

4Unlike other exceptions to disclosure under the Act, this office will raise section 552.136 on behalf
of a governmental body, as this exception is mandatory and may not be waived. See Gov't Code
§§ 552.007, .352; Open Records Decision No. 674 at 3 n.4 (2001) (mandatory exceptions).

5We note this office-recently issued Open Records DecisionNo. 684 (2009), a previous determination
to all govemmental bodies autllorizing them to withhold ten categories ofinfonnation, including an insurance
policy number under section 552.136 ofthe Government Code, without the necessity ofrequesting an atiomey
general decision.

----------------------------------------1
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In summary, the system must withhold the infonnation we have marked under
sections 552.110 and 552.136 of the Govenllnent Code.6 The rest of the submitted
infonnation must be releaseq, but any infonnation that is protected by copyright may only
be released in a6cordance with copyright law. '

This letter filling is limited to the particular infonnation at issue in this request and limited
to the facts as presented to us; therefore, this filling must not be relied upon as a previous
detennination regarding any other inf01111ation or any other circumstances.

This filling triggers important deadlines regarding the rights and responsibilities of the
govemmental body and ofthe requestor. For more infonnation conceming thos~ rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Att0111ey General's Open Goven11llent Hotline, toll free,
at (877) 673-6839. Questions conce111ing the allowable charges for providing public
inf01111ation under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney General, toll free, at (888) 672-6787.

'\, r"
S~cerely, ~'~\\ \ " ,

I~,' llh--'--:':j4-V_---

r 0
es W. Morris, ill

Assistant Att0111ey General
Open Records Division

JWM/cc

Ref: ID# 367110

Enc: Submitted infonnation "

c: Requestor
(w/o enclosures)

6We note that the remaining infonnation includes social security numbers. Section 552.147(b) ofthe
Government Code authorizes a governmental body to redact a living person's social security number from
public release without the necessity of requesting a decision from this office under the Act.

--------------------------------~----I
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Ms. Marla Bommarito-Crouch
The BOlmnarito Group
1512 West 35 th Street Cutoff Suite 300
Austin, Texas 78731-6316-
(w/o enclosures)

Mr. Mark A. Waite
M. Arthur Gensler Jr. & Associates, Inc.
711 Louisiana Street Suite 300
Houston, Texas 77002
(w/o enclosures)

Ms. Kaye A. McCallum
Interprise/Southwest Interior and Space Design, Inc.
5080 Spectmm Drive Suite 115E
Addison, Texas 75001
(w/o enclosures)

Ms. Mary Bartlett
Marmon Mok, Inc.
700 North St. Mary's Suite 1600
San Antonio, Texas 78205
(w/o enclosures)

Mr. Jerald R. MelTiman
MelTiman AssociateslArchitects, Inc.
300 North Field
Dallas, Texas 75202
(w/o enclosures)

Mr. D. Wilkes Alexander
Fisk & Fielder, P.C.
2710 Stemmons Freeway
400 Tower North
Dallas, Texas 75207-2217
(w/o enclosures)

____________________ M~·Jiolbr~_c:;~. Fisk _
Fisk & Fielder, P.C.
2710 Stemmons Freeway
400 Tower NOlih
Dallas, Texas 75207-2217
(w/o enclosures)
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Mr. Jeffrey Abel
Abel Design Group, Ltd.
One Greenway Plaza Suite 450
Houston, Texas 77046
(w/o enclosures)

Mr. Michael L. Lanford
Mr. Gerald Lmmllers
Almno Architects
1512 South Flores Street
Sml Antonio, Texas 78204
(w/o enclosures)

Ms. Belinda BelU1ett
Bennett Design Group
520 Post Oak Boulevard Suite 390
Houston, Texas 77027
(w/o enclosures)

Mr. Chris Bames
BOKA Powell, LLC
8070 Park 'Lane Suite 300
Dallas, Texas 75231
(w/o enclosures)

Mr. Bill Booziotis
Booziotis & Company Architects
2400 A. Empire Central
Dallas, Texas 75235
(w/o enclosures)

Ms. Dawn Chisholm Meinhardt
Corgan Associates, me.
401 North Houston
Dallas, Texas 75202
(w/o enclosures)

__ ---Mr3tanleyM.M~~aftj1h _
DLRGroup
400 Essex COUli
Regency Park
Omaha, Nebraska 68114
(w/o enclosures)

---.-----------------~----------------___J
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Mr. Allen Atkinson
Ms. Susan Stryker
F & S Partners, Inc.
8350 NOlih Central Expressway Suite 500
Dallas, Texas 75206
(w/o enclosures)

Mr. Todd Runkle
Gensler & Associates, Inc.
221 West 6th Street Suite 1150
Austin, Texas 78701
(w/o enclosures)

Mr. J. Bruce Belmer
Gideon Toal, Inc.
500 West Seventh Street Suite 1400
Fort Worth, Texas 76102
(w/o enclosures)

Mr. TOlllillY N. Cowan
Graeber, Simmons & Cowan, Inc.
400 Bowie Street
Austin, Texas 78703
(w/o enclosures)

Mr. Jess Corrigan
HKS
1919 McKinney Avenue
Dallas, Texas 75201
(w/o enclosures)

Ms. Kathryn Hampton
Hampton Design
5646 Milton Suite 226
Dallas, Texas 75206
(w/o enclosures)

Mr. Brad Burrows
- ---~ --- --- ------- - ------ - ~- -- -_. __._---

Ms. Kim Hogan
Hellmuth, Obata + Kassabaum, LP
2711 North Haskell Avenue Suite 2250 LB26
Dallas, Texas 75204
(w/o enclosures)
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Ms. Anne Kniffen
Lauckgroup-i .
1801 Lavaca Street Suite 108
Austin, Texas 78701
(w/o enclosures)

Ms. Anne Kniffen
Lauckgroup-i
407 North Ervay Street Suite 1210
Dallas, Texas 75201
(w/o enclosures)

Ms. Margaret F. Jom
Megamorphosis Architecture & Interior Design, Inc.
1904 North Stuart Place Road Suite D
Harlingen, Texas 78552.
(w/o enclosures)

Ms. Elizabeth Roth
M~:mtgomeryRoth Architecture & Interior Design, LLC
2200 West Loop South Suite 650
Houston, Texas 77027
(w/o enclosures)

Mr. Chris Noack
Noack Little Architects, Inc.
515 South Congress Avenue Suite 600 I

Austin, Texas 78704 (
(w/o enclosures)

Mr. Richard Bumight
O'Connell Robelison
811 Barton Springs Road Suite 900
Austin, Texas 78704
(w/o enclosures)

Ms. Kim Cummings
Ms. Lisa Lowrie

---_ .. _-- -- --- ~-----

Omniplan
1845 Woodall Rogers Freeway Suite 1500
Dallas, Texas 75201
(w/o enclosures)

------------------------------------1
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Ms. Jalma Paulson
PPDS
1012 Mopac Circle Suite 200
Austin, Texas 78746
(w/o enclosures)

Mr. David Flatt
PSP
3500 Maple Avenue
Dallas, Texas 75219
(w/o enclosures)

Mr. Anthony R. Vera
Ed Parker, Inc.
P.O. Box 1289
Fort Worth, Texas 76101
(w/o enclosures)

Mr. Dall Alexallder
Parsons Architecture
106 East 6th Street
Austin, Texas 78701
(w/o enclosures)

Mr. Mark Bartlett
Parsons - 3D/I
219 East Houston Street Suite 350
San Antonio, Texas 78205
(w/o enclosures)

Ms. Renee PalTett
Perkins & Will
10100 NOlih Central Expressway Suite 300
Dallas, Texas 75231
(w/o enclosures) .

Ms. Debra Hanis
RAD Consultants

- 7923 RidgeHne-}'forth
Austin, Texas 78731
(w/o enclosures)
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Ms. Stacy Elliston
RDH & Associates, Inc.
5080 Spectrum Drive Suite 107W
Addison, Texas 75001 .
(w/o enclosures)

Mr. Randall Huggins
RDH & Associates
5080 Spectnll1l Drive Suite 350W
Addison, Texas 75001
(w/o enclosures)

Ms. Jan Blackmon
Rees Associates, Inc.
1801 North Lamar Street Suite 600
Dallas, Texas 75202
(w/o enclosures)

Mr. Jack Tisdale
STG Architects
4330 South Mopac Expressway Suite 100
Austin, Texas 78735
(w/o enclosures)

Ms. Martha Horlander
STG Design, Inc.
4330 Gaines Ranch Loop Suite 100
Austin, Texas 78735
(w/o enclosures)

Ms. Jo Staffelbach Heinz
Staffelbach, Inc.
2525 McKi111lon Suite 800
Dallas~ Texas 75201
(w/o enclosures)

Mr. Michael Bamett

~terling B_al"!1_~~t:I:A!tl~:f1:tc,- _
1080 Ballpark Way
Arlington, Texas 76011
(w/o enclosures)
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Ms. Lee AJ.m Ford
Mr. Milton Hime
Studio 8 Architects
611 West 15th Street
Austin, Texas 78701
(w/o enclosures)

Ms. Peggy Noakes
WHR AJ.·chitects
3131 McKimley Avenue Suite 340 .
Dallas, Texas 75204
(w/o enclosures)


