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Ms. AshleyD. Forni
Assistant District Att0111ey
TalTallt COlUlty
401 West Belknap
Fort Worth, Texas 76196-0201

0R2010-00996

Dear Ms. Fourt:

You ask whether certain information is subject to required public disclosure lUlder the
Public fuformation Act (the "Act"), chapter 552 ofthe Gove111ment Code. Your request was
assigned ID# 367578.

The TalTant COlUlty Purchasing Department (the "department") received a request for the
following categories of infonnation pertaining to CTJ Maintenance, Inc, ("CTJ"):
(1) contract with the department; (2) bid packet for Bid No. 2007-161; (3) certificates of
insurance; (4) invoices received since September 2006; (5) lllU11ber of employees provided
to the depaliment; and (6) inf0111lation pertaining to injrny or incident reports. You state the
depaliment has released some of the requested infonnation. You also state the department
does not have ally infonnation responsive to categOlY 6. 1 Although you take no position as
to whether the submitted information is excepted lUlder the Act, you state that release ofthis .
infOlmation may implicate the proprietaly interests of CTJ. Accordingly, you state, alld
provide doclUllentation showing, you notified CTJ of the request for infonnation alld of its

IThe Act does not require a governmental body to disclose inf01TI1atiori. that did not exist at the time
the request was received, nor does it require a govennnental body to prepare new information in response to
a request. Econ. Opportunities Dev. Corp. v. Bustamante, 562 S.W.2d 266 (Tex. Civ. App.-San
Antonio 1978, writ dism'd); Attorney General Opinion H-90 (1973); Open Records Decision Nos. 452 at 2-3
(1986),342 at3 (1982), 87 (1975); see also Open Records DecisionNos. 572 at 1(1990), 555 at 1-2 (1990),416
at 5 (1984).
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right to submit al"guments' to this office as to why the submitted infonnation should not be
released. See Gov't Code § 552.305(d); see also Open Records Decision No. 542 (1990)
(statutory predecessor to section 552.305 pennits govel11mental body to rely on interested
third party to raise and explain applicability ofexception in the Act in celiain circumstances).
We have received comments from CTJ. We have considered the submitted arguments and
reviewed the submitted infonnation.

Initially, we note that the department has marked portions of the submitted infonnation as
not responsive to the instant request. The department need not release nonresponsive
infonnation in response to this request, and this ruling will not address that information.

CTJ asserts that its information is excepted £i.-om disclosure lU1der section 552.101 of the
Govermnent Code. Section 552.101 excepts from disclosure "infonnation considered to be
confidential by law, either constitutional, statutory, or by judicial decision." Gov't Code
§ 552.101. This section encompasses the doctrine of common-law privacy. COlmnon-law
privacy protects information that (1) contains highly intimate or emban'assing facts, the
publication ofwhich would be highly objectionable to a reasonable person, and (2) is not of
legitimate concel11 to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540
S.W.2d668, 685 (Tex. 1976). The type ofinformation considered intimate and embarrassing
bythe Texas Supreme Court in Industrial Foundation included information relating to sexual
assault, pregnancy, mental or physical abuse in the workplace, illegitimate children,
psychiatric treatment ofmental disorders, attempted suicide, and injuries to sexual organs.
Id. at 683. This office has found that personal financial infonnation not relating to the
financial transaction between ml individual and a govenTI11ental body is excepted from
required public disclosure under cOlmnon-law privacy. See Open Records DecisionNos. 600
(1992),545 (1990). Upon review, we find that the personal financial infonnation we have
marked is highly intimate or embanassing and not oflegitimate public concel11. Therefore;
the department must withhold the illfonnation we have marked pursuant to section 552.101
ofthe Govel11ment Code in conjlU1ction with cOlmnon-law privacy.

Next, CTJ asselis its infol111ation is confidential under section 552.110 of the Govel11ment
Code. Section 552.110 protects: (1) trade secrets, mld (2) commercial or finmlcial
infonnation, the disclosure ofwhich would cause substantial competitive hmm to the person
from whom the infonnation was obtained. Gov't Code § 552.110(a), (b).
Section 552.110(a) protects the proprietmy interests of private parties by excepting from
disclosure trade secrets obtained from a person and privileged or confidential by statute or
judicial decision. See id. § 552.11 O(a). A "trade secret"

may consist of any fonnula, pattel11, device or compilation of infonnation
which is used in one's business, and which gives [one] an oppornmity to
obtain an advantage over competitors who do not lmow or use it. It may be
a fonnula for a chemical compOlmd, a process ofmanufacturing, treating or
preserving materials, a pattel11 for a machine or other device, or a list of
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customers. It differs from other secret information in a business ... in that
it is not simply infonnation as to single or ephemeral events in the conduct
ofthe business, as, for example the mllolUlt or other tenns of a secret bid for
a contract or the salary of certain employees. ... A trade secret is a process
or device for continuous use in the operation of the business. Generally it
relates to the production ofgoods, as, for exmnple, a machine or formula for
the production of an miicle. It may, however, relate to the sale of goods or
to other operations in the business, such as a code for dete1111ining. discounts,
rebates or other concessions in a price list or catalogue, or a list ofspecialized
customers, or a method ofbooldceeping or other office management.

RESTATEMENT OF TORTS § 757 cmt. b (1939); see also Hyde Corp. v. Huffines, 314
S.W.2d 763, 776 (Tex. 1958); Open Records Decision Nos. 255 (1980),232 (1979), 217
(1978).

There are six factors to be assessed in detennining whether infonnation qu~lifies as a trade
secret:

(1) the extent to which the infonnation is known outside of [the compmly's]
business; ,

(2) the extent to which it is known by employees and others involved in [the
company's] business;'

(3) the extent ofmeasures taken by [the compmlY] to gum'd the secrecy ofthe
information;

(4) the value ofthe infonnation to [the company] and to [its] competitors;

(5) the mnOlmt ofeffort or money expended by [the company] in developing
the infonnation; mld

(6) the ease or difficulty with which the infonnation could be properly
acquired or duplicated by others.

RESTATEMENT OF TORTS § 757 cmt. b (1939); see also ORD 232. TIns office must accept
a claim that infonnation subject to the Act is excepted as a trade secret if aprimafacie case
for exemption is made and no argument is submitted that rebuts the claim as a matter oflaw.
Open Records Decision No. 552 at 2 (1990). However, we cmIDot conclude that
section 552.110(a) is applicable unless it has been shown that the infonnation meets the
defilntion of a trade secret and the necessm'y factors have been demonstrated to establish a"
trade secret claim. Open Records Decision No. 402 (1983).

(
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Section 552.110(b) protects "[c]ommercial or financial information for which it is
demonstrated based on specific factual evidence that disclosme would cause substantial
competitive harm to the person :6.-om whom the infonnation was obtained[.]"· Gov't Code
§ 552.11 O(b). TIns exception to disclosme requires a specific factual or evidentiaryshowing,
not conclusblY or generalized allegations, that substantial competitive injury would likely
result from release of the information at issue. Id. § 552.11 O(b); ) (party must establish
przma facie case that infonnation is trade secret).

Having considered CTJ's asseliion tmder section 552. 110(a), we detennine that CTJ has
failed to demonstrate that any portion ofits submitted infonnation meets the definition of a
trade secret, nor has it demonstrated the necessary factors to establish a trade secret claim for
tIns infonnation. We note that pricing infomlation pertaining to a particular contract is
generallynot a trade secret because it is "simply information as to single or ephemeral events
in the conduct of business," rather than "a process or device for continuous use in the
operation ofthe business." See RESTATEMENT OF TORTS § 757 cmt. b (1939); Hyde Corp.
v. Huffines, 314 S.W.2d at 776; Open Records Decision Nos. 319 at 3 (1982), 306 at 3
(1982). Accordingly, the department may not withhold any ofCTJ' s submitted information
on the basis of section 552.110(a) ofthe Govemment Code.

Upon reviewofCTJ's arguments tmdersection 552.11O(b), we find that 6n has made only
conclusory allegations that the release of any of its infonnation would r'esult in substantial
damage to the company's competitive position. Thus, CTJ has not demonstrated that
substantial competitive injurywould resultfrom the release ofany ofits information at issue.
See Open Records Decision Nos. 661 (for infonnation to be withheld under commercial or
financial infonnation prong of section 552.110, business must show by specific factual
evidence that substantial competitive injury would· result from release of particular
information at issue), 509 at 5 (1988) (because costs, bid specifications, and circmnstances
would change for futme contracts, asseliion that release of bid proposal might give
competitor unfair advantage on futme contracts is too speculative). Fmihermore, we note
that the submitted contract was awarded, in pmi, to CTJ by the department. This office
considers the prices charged in govemment contract awards to be a matter of strong public
interest; thus, the pricing infonnation of a wimnng bidder is generally not excepted tmder
section 552.110(b). See Open Records Decision No. 514 (1988) (public has interest in
Imowing prices charged by govenmlent contractors); see generally Freedom ofInfonnation
Act Guide & Privacy Act Overview, 219 (2000) (federal cases applying analogous Fre~dom
ofInfonnation Act reas01nng that disclosm;e ofprices charged govenunent is a cost ofdoing
business with govenunent). Accordingly, none ofCTJ's infonnation maybe withheld tmder
section 552. 110(b).
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We note that a portion of the submitted infonnation is subject to section 552.136 of the
Govennnent Code.2 Section552.1~6 states that "[n]otwithstanding any other provision of
this chapter, a credit card, debit card, charge card, or access device number that is collected,
assembled, or maintained by or for a govenllnental body is confidential." Gov't Code
§ 552.136. Accordingly, we find that the department must withhold the insurance policy
numbers we have marked lUlder section 552.136 of the Govenllnent Code.3

We also note that some ofthe remaining infonnation is protected by copyright. A custodian
ofpublic records must comply with the copyright law and is not required to fumish copies
of records that are copyrighted. ·See Attomey General Opinion JM-672 (1987). A
gove1111nental bodymust allow inspection ofmaterials that are subject to copyrightprotection
lUlless an exception applies to the infonnation. See id. If a member of the public wishes to
make copies ofcopyrighted materials, the person must do so lUlassisted by the gove11l111ental
body. In making copies, the member ofthe public assumes the duty ofcompliance with the
copyright law and the risk of a copyright infi:ingement suit. See Open Records Decision
No. 550 (1990).

In slUnmary, the department must withhold the marked personal financial infonnation under
section 552.101 of the Govenllnent Code in conjlUlction with cOlmnon-law privacy. The.
department must withhold the insurance policy numbers we have marked lUlder
section 552.136 ofthe Govenllnent Code. The remaining infonnationmust be released, but
any infonnation subject to copyright may only be released in accordance with federal
copyright law.4

This letter mling is limited to the pmiicular infonnation at issue in this request mld limited
to the facts as presented to us; therefore, tIns mling must not be relied lipon as a previous
detennination regarding any other infOlmation or any other circunlstances.

This mling triggers important deadlines regarding the rights and responsibilities of the
govenllnental body mld ofthe requestor. For more infonnation conceming those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,

2The Office of the Attorney General will raise a mandatory exception on behalf of a goverlUllental
body, but ordinarily will not raise other exceptions. Open Records DecisionNos. 481 (1987),480 (1987), 470
(1987).

3We note t1ns office recently issued Open Records DecisionNo. 684 (2009), a previous deternnnation
to all govennnental bodies authorizing t1lem to withhold ten categories of infonnation, including insurance
policy numbers wlder section 552.136 oft1le Government Code, wit1lOut fue necessity ofrequesting an attorney
general decision.

4We note .t1lat the information being released contains social security 11lU1lbers. Section 552.147(b)
ofthe Government Code aut1l0rizes a governmental bodyto redact a livingperson's social securitynwllber from
public release without the necessity of requesting a decision £i:om tIns office under t1le Act.



Ms. Ashley D.Fourt- Page 6

or call the Office of the Attomey General's Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Actmust be directed to the Cost Rules Administrator ofthe Office of
the Attorney General, toll free, at (888) 672-6787.

Sincerely,

J~;I !<frJ!-..1/
Jennifer Luttrall
Assistant Attorney General
Open Records Division

JL/dls

Ref: ID# 367578

Ene. Submitted documents

c: Requestor
(w/o enclosures)

Mr. Harold Jenkins
CTJ Maintenance, Inc.
3649 Conflans Road
h-ving, Texas 75061
(w/o enclosures)


