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Mr. David M. Berman _

Nichols, Jackson, Dillard, Hager & Smith, L.L.P.
Attorney for City of Rowlett

1800 Lincoln Plaza

500 North Akard

Dallas, Texas 75201

OR2010-01283

" Dear Mr. Berman:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 368378.

The City of Rowlett (the “city”), which you represent, received a request for internal
investigations related to disciplinary action taken against seventeen specified employees of .
the Rowlett Police Department (the “department™) since 1980. You claim the requested
information is excepted from disclosure under sections 552.102, 552.103, 552.108,
and 552.117 of the Government Code. We have considered the exceptions you claim and
reviewed the submitted representative sample of the requested information.'

Initially, we note the submitted information consists of completed investigations made by the
department. This information is subject to section 552.022(a)(1) of the Government Code,
which provides that ;

"We assume that the “representative sample” of records submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of information than that submitted to this
office. ‘
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[t]he following categories of information are public information and not
excepted from required disclosure under this chapter unless they are expressly
confidential under other law:

(1) a completed report, audit, evaluation, or investigation made of,
for, or by a governmental body, except as provided by Section
552.108][.]

- Gov’t Code § 552.022(a)(1). Although you raise section 552.103 of the Government Code,
this section is a discretionary exception to disclosure that protects a governmental body’s
interests, and may be waived. See Dallas Area Rapid Transit v. Dallas Morning News, 4
S.W.3d 469, 475-76 (Tex. App.—Dallas 1999, no pet.) (governmental body may waive
section 552.103); see also Open Records Decision Nos. 665 at 2 n.5 (2000) (discretionary
exceptions generally), 663 (1999) (governmental body may waive section 552.103). Assuch,
section 552.103 is not “other law” that makes information confidential for the purposes of
section 552.022. Therefore, the city may not withhold the submitted information under
section 552.103. Pursuant to section 552.022(a)(1), we will consider your arguments under
section 552.108 of the Government Code. Further, as sections 552.102 and 552.117 of the
Government Code constitute “other law” that makes information confidential for the
purposes of section 552.022, we will also consider your arguments under these sections.

Section 552.108(b)(2) of the Government Code excepts from disclosure “[a]n internal record
or notation of a law enforcement agency or prosecutor that is maintained for internal use in
matters relating to law enforcement or prosecution . . . if . . . the internal record or notation
relates to law enforcement only in relation to an investigation that did not result in conviction
or deferred adjudication.” Gov’t Code § 552.108(b)(2). A governmental body that claims
an exception to disclosure under section 552.108 must reasonably explain how and why this
exception is applicable to the information that the governmental body seeks to withhold. See
id. § 552.301(e)(1)(A); Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977). Section 552.108 is
generally not applicable to information relating to an administrative investigation that did
not result in a criminal investigation or prosecution. See Morales v. Ellen, 840
S.W.2d 519, 525-26 (Tex. Civ. App.—El Paso 1992, writ denied) (statutory predecessor to
section 552.108 not applicable to internal investigation that did not result in criminal
investigation or prosecution); see also Open Records Decision No. 350 at 3-4 (1982).

You state that the submitted information “relates to an investigation that did not result in a
conviction or deferred adjudication.” However, as you note, the submitted information
consists of administrative investigations “that did not involve an investigation of criminal
activity.” Therefore, the city may not withhold any of the submitted information under
section 552.108(b)(2) of the Government Code.




Mr. David M. Berman - Page 3

Section 552.102(a) of the Government Code excepts from public disclosure “information in
a personnel file, the disclosure of which would constitute a clearly unwarranted invasion of
personal privacy[.]” Gov’t Code § 552.102(a). Section 552.102 is applicable to information
that relates to public officials and employees. See Open Records Decision No. 327 at 2
(1982) (anything relating to employee’s employment and its terms constitutes information
relevant to person’s employment relationship and is part of employee’s personnel file). In
Hubertv. Harte-Hanks Texas Newspapers, 652 S.W.2d 546 (Tex. App.—Austin 1983, writ
ref’d n.r.e.), the court ruled the test to be applied to information claimed to be protected
under section 552.102(a) is the same as the test formulated by the Texas Supreme Court in
Industrial Foundation v. Texas Industrial Accident Board, 540 S.W.2d 668 (Tex. 1976), for
information claimed to be protected under the doctrine of common-law privacy as
incorporated by section 552.101 of the Government Code.

The types of information considered intimate or embarrassing by the Texas Supreme Court
in Industrial Foundation included information relating to sexual assault, pregnancy, mental
or physical abuse in the workplace, illegitimate children, psychiatric treatment of mental
disorders, attempted suicide, and injuries to sexual organs. See id. at 683. Additionally, this
office has found that the following types of information are excepted from required public
disclosure under common-law privacy: some kinds of medical information or information
indicating disabilities or specific illnesses, see Open Records Decision Nos. 470 (1987)
(illness from severe emotional and job-related stress), 455 (1987) (prescription drugs,
illnesses, operations, and physical handicaps); personal financial information not relating to
the financial transaction between an individual and a governmental body, see Open Records
Decision Nos. 600 (1992), 545 (1990). Upon review, we find the information we have
marked is highly intimate or embarrassing and not of legitimate public concern. However,
we find that the remainder of the information you have marked under section 552.102 is not
highly intimate or embarrassing or is of legitimate public concern. Accordingly, the city
must withhold the information we have marked under section 552.102(a) of the Government
Code, but may not withhold any of the remaining information at issue on that basis.

Section 552.117(a)(2) of the Government Code excepts from public disclosure the home
addresses, home telephone numbers, and social security number of a peace officer, as well
as information that reveals whether the peace officer has family members, regardless of
whether the peace officer complies with sections 552.024 and 552.1175 of the Government
Code.? Gov’t Code § 552.117(a)(2). We note that section 552.117(a)(2) is not applicable
to a former spouse or the fact that a peace officer has been divorced. Therefore, the city must
withhold the information we have marked under section 552.117(a)(2) of the Government

*Peace officer” is defined by Article 2.12 of the Texas Code of Criminal Procedure.
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Code.> However, the city may not withhold any of the remaining information at issue on this
basis.

In summary, the city must withhold the information we have marked under sections 552.102
and 552.117(a)(2) of the Government Code, but must release the remainder of the submitted
information. "

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous.
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free, at (888) 672-6787.

Sincerely,

Mack T. Harrison
Assistant Attorney General
Open Records Division
RTM/l

Ref: ID# 368378

Enc. Submitted documents

cc: Requestor
(w/o enclosures)

3We note the previous determination issued in Open Records Decision No. 670 (2001) authorizes a
governmental body to withhold the home addresses and telephone numbers, personal cellular telephone and
pager numbers, social security numbers, and family member information of its peace officers under section
552.117(a)(2) without the necessity of requesting an attorney general decision.




