ATTORNEY GENERAL OF TEXAS
GREG AB B OT T

January 27,2010

Ms. Dorothy Palumbo

City Attorney

City of Highland Village

1000 Highland Village Road
Highland Village, Texas 75077

OR2010-01314

Dear Ms. Palumbo:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 368376. :

The City of Highland Village (the “city”) received a request for (1) the personnel file of a
named individual; (2) a specified report; (3) documents relating to a specified notification;
(4) and the findings of a specified investigation.! You state that you will provide the
requestor with some of the requested information. You further state that you have no
information responsive to a portion of the request> You claim that the submitted

"We note that the city sought and received clarification of the request for information. See Gov’t Code
§ 552.222(b) (stating that if information requested is unclear to governmental body or if a large amount of

information-has-been-requested,-governmental body-may ask requestorto_clarify_or narrow_request, but may.
not inquire into purpose for which information will be used).

“The Act does notrequire a governmental body to release information that did not exist when a request
for information was received or to prepare new information in response to a request. See Econ. Opportunities
Dev. Corp. v. Bustamante, 562 S.W.2d 266, 267-68 (Tex. Civ. App.—San Antonio 1978, writ dism’d); Open
Records Decision Nos. 605 at 2 (1992), 452 at 3 (1986), 362 at 2 (1983).
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information is excepted from disclosure under section 552.103 of the Government Code.?
We have considered the exception you claim and reviewed the submitted information.

Initially, we note that the requestor has agreed to the redaction of city employees’ home
addresses, home telephone numbers, social security numbers and family member
information. Thus, any ofthis information in the submitted documents is not responsive to

 the instant request, and it need not be released. We have marked the nonresponsive

information. -

We note section 552.022 of the Government Code is applicable to the submitted information.
Section 552.022(a)(1) provides for required public disclosure of “a completed report, audit,
evaluation, or‘investigation made of, for, or by a governmental body[;]” unless the
information is expressly confidential under other law or excepted from disclosure under
section 552.108 of the Government Code. Gov’t Code § 552.022(a)(1). In this instance, the
submitted information consists of documents that are part of a completed investigation.
Thus, the submitted information is subject to section 552.022(a)(1). Although you seek to
withhold the ‘submitted information under section 552.103 of the Government Code,
section 552.103 is a discretionary exception to disclosure that protects a governmental body’s
interests and may be waived. See Dallas Area Rapid Transit v. Dallas Morning News, 4
S.W.3d 469, 475-76 (Tex. App.—Dallas 1999, no pet.) (governmental body may waive
section 552.103); Open Records Decision No. 665 at 2 n.5 (2000) (discretionary exceptions
generally). As such, section 552.103 is not “other law” that makes information confidential
for the purposes of section 552.022. Therefore, the city may not withhold any of the
submitted information under section 552.103 of the Government Code. However, because
information subject to section 552.022(a)(1) may be withheld under section 552.101 of the
Government Code, we will address the applicability of this exception to the submitted
information.* *

Section 552.101 of the Government Code excepts from public disclosure “information
considered to be confidential by law, either constitutional, statutory, or by judicial decision.”
Gov’t Code § 552.101. Section 552.101 encompasses the doctrine of common-law privacy,
which excepts:from public disclosure private information about an individual if the
information (1) contains highly intimate or embarrassing facts, the publication of which
would be highly objectionable to a reasonable person, and (2) is not of legitimate concern to
the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976).

3 Although-yeu-also-raise-sections-552.101-and 552.10 8—of—th&GovemmenLCode,_you.have_nof

submitted arguments explaining how these exceptions apply to the submitted information. Therefore, we
presume that you'have withdrawn these exceptions. See Gov’t Code §§ 552.301, .302. '

“The Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body, but ordinarily not raise other exceptions. Open Records Decision Nos. 481 (1987),.480 (1987), 470
(1987). .

S
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The types of information considered highly intimate or embarrassing by the Texas Supreme
- Court in Industrial Foundation included information relating to sexual assault, pregnancy,

1‘4
mental-or-physical-abuse-in-the-workplace;-illegitimate-children;-psychiatric-treatment-of- - — J
mental disorders, attempted suicide, and injuries to sexual organs. 540-S.W.2d at 683. This |
office has found some kinds of medical information or information indicating disabilities or
specific illnesses are excepted from required public disclosure under common-law privacy.
See Open Records Decision Nos. 470 (1987) (information pertaining to illness from severe
emotional and job-related stress protected by common-law privacy), 455 (1987) (information
pertaining to prescription drugs, specific illnesses, operations and procedures, and physical
disabilities protected from disclosure). Upon review, we find that a portion of the submitted
information is-highly intimate or embarrassing and of no legitimate public interest.
Accordingly, the city must withhold the information we have marked under section 552.101
of the Government Code in conjunction with common-law privacy. The remaining
information must be released to the requestor.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities; please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General toll free, at (888) 672-6787. '

Sincerely,

A S
Christopher D.:Sterner

Assistant Attorney General
Open Records Division

- CDSA/eeg

+

Ref: ID# 368376

Enc. Submitted documents

c: Requestor
(w/o enclosures)




