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ATTORNEY. GENERAL OF TEXAS

GREG ABBOTT

January 27,2010

Ms. Myrna Reingold
Galveston County
Legal Department
722 Moody, 5th Floor
Galveston, Texas 77550-2317

0R2010-01316 .

Dear Ms. Reingold:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 368224.

The Galveston County Purchasing Agent (the "county") received four requests for
information pertaining to Request for Proposal number B092027. You state that the county
has released some ofthe requested information. Although you take no position with respect
to the public availability of the submitted information, you state that the submitted
documents may contain proprietary information of third parties subject to exception under
the Act. Accordingly, you provide documentation showing that the county notified Conmed
Healthcare Management, Inc. ("Conmed"); Correctional Healthcare Management ("CHM");
Correctional Medical Services, Inc. ("CMS"); NaphCare; Prison Health Services, Inc.
("PHS"); and Wexford Health Sources, Inc. ("Wexford") ofthe requests for information and
oftheir right"to submit arguments to this office as to why the submitted information should
not be released. See Gov't Code § 552.305(d); see also Open Records Decision No. 542
(1990) (statutory predecessor to section 552.305 permits governmental. body to rely on
interested third party to raise and explain applicability of exception in the Act in certain

- ------GiFcuITlstances).--CRM,-CMS,-and-NaphCare-ha¥e-responded-to_this-notice.-We-hav:e--------l
considered the submitted arguments and reviewed the submitted information.
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Initially, we note, and you acknowledge, that the county failed to meet. the deadlines 
prescribed by section 552.301 of the Government Code in requesting an open records 

- - - - --- -deGision-from-this-office.-See-Oov2-t-Code-§-552.30l(b),-(e).-EursuanUo-section-552.302_oL __ _ 
the Government Code, a governmental body's failure to comply with the requirements of 
section 5 52.3 di results in the legal presumption the requested information is public and must 
be released unless a compelling reason exists to withhold the information from disclosure. 
See id § 552.302; City of Dallas v. Abbott, 279 S.W.3d 806, 811 (Tex. App.
Amarillo 2007, pet. granted); Simmons v. Kuzmich, 166 S.W.3d -342, 350 (Tex. App.-
Fort Worth2005, no pet.); Hancockv: State Bd of Ins., 797 S.W.2d 379, 381 (Tex. App.
Austin 1990, 'rio writ); see also Open Records Decision No. 630 (1994). Generally, a 
compelling reason to withhold information exists where some other source oflaw makes the 
information confidential or where third party interests are at stake. Open Records Decision 
No. 15 0 at 2 ( 1977). Accordingly, we will consider whether the interests of the notified third 
parties provide a compelling reason to withhold any portion of the submitted information 
from disclosure . 

. :·:. 

An interested third party is allowed ten business days after the date of its receipt of a 
governmental body's notice under section 552.305(d) of the Government Code to submit its 
reasons, if any,· as to why requested information relating to that party should be withheld 
from disclosure. See Gov't Code§ 552.305(d)(2)(B). As of the date of this letter, Conmed, 
PHS, and Wexford have not submitted comments to this office explaining why any portion 
of the submitted information relating to them should not be released to the requestors. 
Because we have not received comments from Conmed, PHS, or Wexford, we have no basis 
to conclude th~t the release of any portion of the submitted information would implicate the 
proprietary int~rests of Conmed, PHS, or Wexford. Accordingly, none of the information 
pertaining to these parties may be withheld on that basis. See id. § 552.11 O; Open Records 
Decision Nos. 661 at 5-6 (1999) (stating that business enterprise that claims exception for 
commercial or financial information under section 5 52.11 O(b) must show by specific factual 
evidence that release of requested information would cause that party substantial competitive 
harm), 5 52 at 5 (1990) (party must establish primafacie case that information is trade secret). 

We now address the arguments submitted by CHM, CMS, and NaphCare. Section 
552.1 IO(a) protects trade secrets obtained from a person and privileged or confidential by_ 
statute or judiCial decision. Gov't Code § 552.1 lO(a). The Texas Supreme Court has 
adopted the definition of trade secret from section 757 of the Restatement of Torts. Hyde 
Corp. v. Huffines, 314 S.W.2d 763 (Tex. 1957); see also Open Records Decision No. 552 
at 2. Section 757 provides that a trade secret.is: 

any formula, pattern, device or compilatton-af-informati-on-which-is-usedin-· -----------1 

one's business, and which gives him an opportunity to obtain an advantage 
over c6mpetitors who do not know or use' it. It may be a formula for a 
chemical compound, a process of manufacturing, treating or preserving 

''1, 
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materials, a pattern for a machine or other device, or a list of customers. It 
differs from other secret information in a business ... in that it is not _simply 

- - - - -·· .. --·· - --- --information-as-to--single-or-ephemeraLe:vents_in_ the_conduct~of_the ____ _ 
business . . . . A trade secret is a process or device for continuous use in the 
operation of the business .... · [It may] relate to the sale of goods or to other 
operations in the business, such as a code for determining discounts, rebates 
or other concessions in a price list or catalogue, or a list of specialized 
customers, or a method of bookkeeping or other office m~agement. 

RESTATEMENtOF TORTS§ 757 cmt. b (1939); see also Huffines, 314 S.W.2d at 776. In 
determining 'Yl1.ether particular information constitutes a trade secret, this office considers 
the Restatement's definition of trade secret as well as the Restatement's list of six trade 
secret factors. RESTATEMENT OF TORTS§ 757 cmt. b (1939). 

The following are the six factors that the Restatement gives as indicia of whether information 
constitutes a trade secret: 

(1) the ~xtent to which the information-is known outside of the company; 

(2) the· ~xtent to which it is known by employees and others involved in the 
company's business; 

(3) the extent of measures taken by the company to guard the secrecy of the 
inforrri~tion; · 

(4) thevalue of the information to the company and its competitors;· 

(5) the amount of effort or money expended by the company in developing 
the information; 

.. 
1 ',, 

( 6) the.: ease or difficulty with which the information could be properly 
acquired or duplicated by others. 

Id.; see also Open Records Decision Nos. 319 at 2 (1982), 306 at 2 (1982), 255 at 2 (1980). 
This office must accept a claim that information subject to the Act is excepted as a trade 
secret if a prima facie case for the exception is made and no argument is submitted that 
rebuts the claim as a matter of law. See ORD 552 at 5. However, we cannot conclude that 
section 552.llO(a) is applicable unless it has been shown that the information meets the 

--· - - ---Clefiniiion of a--traclesecrenrnd-tlre-ne·c·e~sruyfactors-have-been-demonstrated~to-establ-ish-a--------+ 
trade secret cla{m. Open Records Decision No. 402 (1983). 
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Section 552.llO(b) protects "[c]ommercial or financial information for which it is 
_ demonstrated based on specific factual evidence that disclosure would cause substantial 

-- - - - - -competitive-harm-to-the-person-from-whom the-information_was_o btainedt.J'_' __ Gov.'.LCode __ 
§ 552.11 O(b ). This exception to disclosure requires a specific factual or evidentiary showing, 
not conclusory or generalized allegations, that substantial competitive injury would likely 
result from release of the information at issue. Id.; see also Nat 'l Parks & Conservation 
Ass'n v. Morton, 498 F.2d 765 (D.C. Cir. 1974); ORD 661. 

CMS and NaphCare claim that portions of their information at issue are excepted from 
disclosure under section 552.l IO(a) of the Government Code. Upon review, we find that 
NaphCare has· shown that its proprietary software user manual is a protected trade secret 
under section 552.11 O(a). Accordingly, the county must withhold the information we have 
marked under section 552.1 IO(a). However, we conclude that CMS has failed to establish 
that any ofits information at issue is a trade secret protected by section 552.1 lO(a). See ORD 
Nos. 402 (section 552.1 lO(a) does not apply unless information meets definition of trade 
secret and necessary factors have been demonstrated to establish trade secret claim), 319 at 3 
(information relating to organization and personnel, market studies, qualifications and 
experience, and pricing are not ordinarily excepted from disclosure under statutory . 
predecessor to section 552.110). Thus, the county may not withhold any of the remaining 
information at issue under section 552.11 O(a). 

CMS, CHM, and NaphCare claim that portions of the remaining information are excepted 
under section 552.l IO(b) of the Gov~rnment Code. Upon review, we conclude CHM has 
established that release of some of its customer information would caus~ it substantial 
competitive injury. However, we note that CHM published the identities of some of its 
customers on its website and N aphCare published the identities of all of its customers on its 
website. CHM. and NaphCare have failed to demonstrate that release of this information 
would cause the companies substantial competitive harm. Further, we note that some of the 
customers CHM seeks to withhold are acting as references for the company. We find that 
CHM has not established that this customer information is excepted from disclosure under 
section 552. llO(b ). See ORD 319 at 3 (statutory predecessor to section 552:.110 generally 
not applicable to professional references). However, CHM has established that release of 
information pertaining to its canceled contracts and employee benefits would cause the 
company substantial competitive harm. Therefore, the county must withhold the information 
we have marked under section 5 52.11 O(b ). However, CHM, CMS, and NaphCare have made 
only conclusory allegations that release of their remaining information at issue would cause 
the companies, substantial competitive injury and have provided no specific factual or 
evidentiary showing to support such allegations. We note that the pricing information of a 

---w~1nning 15iClaer, sucnasCMS-irr-tb:ismsturrc-e-, is-generally-not-excepted-under------~ 
section 552.11 O(b ). This office considers the prices charged in government contract awards 
to be a matter of strong public interest. See Open Records Decision No. 514{1988) (public 
has interest in knowing prices charged by government contractors); see generally Freedom 

_.,. 
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of Information Act Guide & Privacy Act Overview, 219 (2000) (federal cases applying 
analogous Freedom oflnformation Act reason that disclosure of prices charged government 

--is--a-cost-otdoing-business-with_go\l'ernment) ,_Accordingly,_we._ determine_none_of the______ __ _ _ -·- __ _ _ 
remaining submitted information may be withheld under section 552.llO(b) of the 
Government Code. 

Next, section S-52.136 of the Government Code provides that "[n]otwithstanding any other 
provision of this chapter, a credit card, debit card, charge card, or access devfoe number that 
is collected, assembled, or maintained by or for a governmental body is confidential."1 Gov't 
Code § 552.13.6(b); see id. § 552.136(a) (defining "access device"). This office has 
concluded that insurance policy numbers constitute access device numbers for purposes of 
section 552.136. Accordingly, the county must withhold the insurance policy numbers we 
have marked under section 552.136 of the Government Code.2 

We note that portions of the remaining submitted information are protected by copyright. 
A custodian o:f:public records must comply with the copyright law and is not required to 
furnish copies ofrecords that are copyrighted. Attorney General Opinion JM-672 (1987). 
A governmental body must allow inspection of copyrighted mater~als unless an exception 
applies to the information. Id. If a member of the public wishes to make copies of 
copyrighted materials, the person must do so unassisted by the governmental body. In 
making copies; the member of the public assumes the duty of compliance with the copyright 
law and the risk of a copyright infringement suit. See Open Records Decision No. 550 
(1990). 

In summary, · Jhe county must withhold the information we have marked under 
sections 552.llO(a), 552.1 lO(b), and 552.136 of the Government Code. The county must 
release the remaining information, but any information that is protected by copyright may 
only be released in accordance with copyright law. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upori as a previous 
determination regarding any other information or any other circumstances. 

1The Office of the Attorney General will raise a mandatory exception on behalf of a governmental 
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos .. 481 (1987), 480 

!_ _____ (1987)_, 470 (1987). . . 
··.• 

2We note this office recently issued Open Records Decision No. 684 (2009), a previous determination 
to all governmental bodies authorizing them to withhold ten categories of infoi;nation, including insurance 
policy numbers under section 552.136 of the Government Code, without the necessity ofrequesting an attorney 
general decision; : -

-·------------------------------------· 
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This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmentalbody and of the requestor. For more information concerning those rights and 

- --· - - -u---respensibilities,-please-visit-our-websiteat http:Llwww.oag.state.tx.us/open/index orl.php, __ _ 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673.:.6839 .. Questions concerning the allowable charges for providing public 
information under the Act must be directed to the Cost Rules Administrator of the Office of 
the Attorney General, toll free, at (888) 672-6787. 

Sincerely, 

Mvvv'···~ 
Christopher D~ Sterner 
Assistant Attorney General 
Open Records Division 

CDSA/eeg 

Ref: ID# 368224 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 

Mr. Larry Doll 
Conmed Healthcare Management, Inc. 
7250 Parkway Drive, Suite 400 
Hanover, Maryland 21076 
(w/o enclosures) 

Mr. Douglas Goetz 
Correctional Healthcare Management 
6200 South Syracuse Way, Suite 440 
Greenwood Village, Colorado 80111 
(w/o enclosures) 

Ms. Cynthia M. Harvey 
---correctionatl'.vfedI-c-al-S-ervkes;-Inc:-. ----------------------

12647 Olive Boulevard 
St. Louis, Missouri 63141 

. (w/o enclosures) 
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Mr. B. Lee Harrison 
- - -- -·· ---- _ ----NaphCare,lnc.---------~·---- ____ --·---··------- ___ . _____ _ 

950 2znct Street North, Suite 825 
Birmingham, Alabama 35203-5301 
(w/o enclosures) 

,';.: 

Mr. Rodney Holliman 
Prison Health Services, Inc. 
105 W estpark Drive, Suite 200 
Brentwood, Tennessee 37027 
(w/o enclosures) 

Ms. Kelly Hackenberg 
Wexford Health Source, Inc. 
Foster Plaza Two 
425 Holiday Drive 
Pittsburgh, Pennsylvania 15220 
(w/o enclosures) 

Mr. K Craig Trout 
Wexford Health Source, Inc. 
Foster Plaza Two 
425 HoJiday Drive 
Pittsburgh, Pennsylvania 15220 
(w/o ericlosures) 

:•.-. 

Mr. Bruce Hughes 
Galveston County Purchasing Agent 
722 Moody, 5th Floor 
Galveston, Texas 77550 

. (w/o enclosures) 

Mr. Jason Grant · 
Correctional Healthcare Management 
6200 South Syracuse Way, Suite 440 
Greenwood Village, Colorado 80111 
(w/o enclosures) 

Mr. Dennis C. Gardner 
Ogletree, Deakins, Nash, Smoak & Stewart, P.C. 
One Allen Center 
500 Dallas Street, Suite 3000 
Houston, Texas 77002 
(w/o enclosures) 
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Mr. Bi;adley J. Cain 
NaphCare, Inc. 

- -----950-2~n~--Street-N orth,Suite-825----- --- ---- _ 
Birmingham, Alabama 35203-5301 
-(w/o enclosures) 

Ms. Lorrie Lenthold 
Advanced Correctional Healthcare 
3 922 B~ring Trace 
Peoria,Jllinois 61615 
(w/o enclosures) 

.. ,·, 

1 



Cause No. D-1-GN-10-000477 

CORRECTIONAL MEDICAL 
SERVICES, INC., 

Plaintiff, 

v. 

HONORABLE GREG ABBOTT, 
ATTORNEY GENERAL OF TEXAS, 
JAMES D. YARBROUGH, 
COUNTY JUDGE OF GALVESTON 
COUNTY, AND BRUCE HUGHES, 
GALVESTON COUNTY 
PURCAHSING AGENT, 

Defendants. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

IN THE DISTRICT COURT OF 

419th JUDICIAL DISTRICT 

TRAVIS COUNTY, TEXAS 

AGREED ORDER OF DISMISSAL 

This cause is an action under the Public Information Act (PIA), Texas 

Government Code Chapter 552. Plaintiff Corizon Health f/k/a Correctional Medical 

Services, Inc., ("CMS"), Defendant Ken Paxton, Attorney General of Texas (formerly 

Greg Abbott) ("Attorney General"), and Defendants the Galveston County Judge 

(formerly James Yarbrough and currently Mark Henry) and the Galveston County 

Purchasing Agent (formerly Bruce Hughes and now Rufus Crowder) (collectively 

"Galveston County"), agree that this matter should be dismissed pursuant to PIA 

section 552.327 on the grounds that the requestors have abandoned their requests for 

information. See Tex. Gov't Code § 552.327. A court may dismiss a PIA suit under 

section 552.327 when all parties agree to dismissal and the Attorney General 

determines and represents to the Court that the requestor has voluntarily withdrawn 

the request for information in writing or has abandoned the request. Id. The Attorney 

General represents to the Court that the requestors, Cornmed Healthcare 

Agreed Order of Dismissal 
Cause No. D-1-GN-10-000477 Page 1of3 



Management, Inc., Correctional Healthcare Management, NaphCare, Inc., Prison 

Health Services, Inc., Wexford Health Source, Inc., and Advanced Correctional 

Healthcare have abandoned their requests for information. 

Further, Letter Ruling OR2010-01316 will not be considered a "prev10us 

determination" by the Office of the Attorney General under Tex. Gov't 

Code § 552.301(a), (f); and, if the precise information is requested again, Galveston 

County may ask for a decision from the Attorney General under Tex. Gov't Code 

§ 552.30l(g). Accordingly, Galveston County is not required to disclose the requested 

information subject to release in Letter Ruling OR2010-01316. The parties request 

that the Court enter this Agreed Order of Dismissal. 

The Court is of the opinion that entry of an agreed dismissal order is 

appropriate. 

It is THEREFORE, ORDERED, ADJUDGED and DECREED that this cause 

is DISMISSED in all respects; 

All court costs and attorney fees are taxed to the party incurring same; 

All other requested relief not expressly granted herein is denied; 

This order disposes of all claims between the parties and is final. 

Signed this 1i-r!t day of , JMUM4( , 2016. 

Agreed Order of Dismissal 
Cause No. D-1-GN-10-000477 Page 2 of 3 



AGREED: 

DENNIS C. GARDNER 
State Bar No. 07651700 
Oaktree Deakins Nash Smoak 
& Stewart, P.C. 
500 Dallas Street, Suite 3000 
Houston, Texas 77002 
Telephone: (713) 655-5766 
Facsimile: (713) 655-0020 
Dennis.Gardner@odnss.com 

ATTORNEY FOR PLATNTrFF 

~~~ 
State Bar No. 24067108 
Assistant Attorney General 
Administrative Law Division 
Office of the Attorney General of Texas 
P.O. Box 12548, Capitol Station 
Austin, Texas 78711-2548 
Telephone: (512) 475-4166 
Facsimile: (512) 457-4677 
Rosalind.Hunt@texasattorneygeneral.gov 

CORIZON HEALTH F/KiA CORRECTIONAL ATTORNEYS FOR DEFENDANT 
MEDICAL SERVICES, INC, ATTORNEY GENERAL OF TEXAS 

Galveston County l.egal Departrnent 
Galveston County Courthouse 
722 Moody, 5th Floor 
Galveston, Texas 77550 
Telephone: (409) 770-5562 
Facsimile: (409) 770-5560 
Myrna .Reingold@co.ga I veston. tx. Uf; 

ATTORNEY FOR DEFENDANTS 
GALVESTON COUNTY JUDGE & GALVESTON 
COUNTY PURCHAS[NG AGENT 

Agreed Order of Dismissal 
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